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Association Activities 


AT THE ANNUAL MEETING Of the Association, held on May 14, the 
following officers and members of committees were elected: 


PRESIDENT 
Louis M. Loeb 


VICE PRESIDENTS 
Dudley B. Bonsal John McKim Minton 
Norris Darrell George A. Spiegelberg 
Paul W. Williams 


SECRETARY 


Roger Bryant Hunting 


TREASURER 
Dean K. Worcester 


EXECUTIVE COMMITTEE 
Class of 1961 
David L. Benetar Peter H. Kaminer 
James H. Halpin Breck P. McAllister 
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COMMITTEE ON ADMISSIONS 
Class of 1959 


Howard Hilton Spellman 


Class of 1960 


James L. Adler, Jr. Maurice Rosenberg 
Harman Hawkins Stanley R. Resor 
Eliot H. Lumbard W. Mason Smith, Jr. 


Whitney North Seymour, Jr. 


COMMITTEE ON AUDIT 


Melbourne Bergerman Samuel M. Lane 
George A. Spiegelberg 


At the Annual Meeting the Chairman of the Committee on 
the Judiciary, Chauncey Belknap, reported on that Committee’s 
action on candidates for judicial office. The report and the reso- 
lutions offered and adopted are published elsewhere in this issue 
of THE RECORD. 

The Committee on the City Court of the City of New York, 
Abraham Shamos, Chairman, offered the following resolution 
which was adopted: 


RESOLVED, that The Association of the Bar of the City 
of New York recommends the renomination by all parties 
and the reelection of Justice Samuel C. Coleman and 
Justice Rocco A. Parella to the City Court of the City 
of New York, New York County. 


The Committee on the Municipal Court of the City of New 
York, Charles J. Colgan, Chairman, proposed the following 


resolution which was adopted: | 


RESOLVED, that The Association o e Bar of the City 
of New York recommends the renomination by all parties 
and the reelection of Justices Chimera, Raimo, Rafferty, 
Di Pirro, Donoghue and Eppig of the Municipal Court of 
the City of New York. 
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Action on the following resolution was proposed by the Com- 
mittee and was deferred until the October Stated Meeting: 


RESOLVED, that The Association of the Bar of the City 
of New York recommends the renomination by all parties 
and the reelection of Justice McNamara of the Municipal 
Court of the City of New York. 


The Committee on Criminal Courts, Law and Procedure, 
Arnold Bauman, Chairman, offered the following resolution 
which was adopted: 


RESOLVED, that The Association of the Bar of the City 
of New York congratulates the Mayor and commends him 
upon the appointment of Joseph A. Sarafite to be a judge 
of the Court of Special Sessions. 


At the Annual Meeting an Honorary Membership was con- 
ferred upon The Honorable Dag Hammarskjold, Secretary 
General of the United Nations. The presentation was made by 
Chief Judge Charles E. Clark of the Court of Appeals for the 
Second Circuit. 

Interim reports were received from the Speciai Committee on 
Improvement of Family Law, Richard H. Wels, Chairman, and 
the Committee on Medical Jurisprudence, Arthur N. Seiff, 
Chairman. 

The following amendment to By-law XIII, Section 43, was 
adopted. Matter in italics is new; matter in brackets [  ] is to 
be omitted. 


43. A Committee on Real Property Law [.] of twenty- 
one members and a chairman. It is charged with the duty 
of considering and reporting to the Association for its 
information and action all matters relating to the law of 
real property, conveyancing, mortgages, foreclosures, 
receiverships and other related subjects. It has power to 
consider proposed and existing legislation relating to the 
law of real property and related subjects, and initiate and 
prepare proposed changes in statutes relating to real 
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property and related subjects, with such powers in regard 
thereto as are exercised by the Committee on Law Re- 
form with respect to matters within its jurisdiction. 


eMo 


SOME 58 MEMBERS exhibited 131 paintings, sculpture, ceramics 
and metal craft at the annual art show sponsored by the Com- 
mittee on Art of which Alexander Lindey is Chairman. Daniel 
J. Riesner was Chairman of the Subcommittee in charge of 
the show. 

e@o 


ARTHUR A. CHARPENTIER was appointed the Librarian of the 
Association on May 8, succeeding Sidney B. Hill who retired on 
March ist. Mr. Charpentier, a graduate of Springfield College 
and Boston University School of Law and a member of the 
Massachusetts Bar, has been the Assistant Librarian of the Asso- 
ciation since 1950. From 1948 to 1950 he was the Librarian of 
the Boston University School of Law. He served five years in the 
United States Army, being relieved from active duty as a Captain 
of Armored Field Artillery in 1946. 

Mr. Charpentier is a member of the American Association of 
Law Libraries and President-Elect of the Law Library Associa- 
tion of Greater New York. He recently edited Opinions on 
Professional Ethics published under the auspices of the William 
Nelson Cromwell Foundation, and containing the opinions of 
the Committees on Professional Ethics of this Association and 
the New York County Lawyers’ Association. 


oMo 


THE COMMITTEE on Trade Regulation, Laurence I. Wood, 
Chairman, registered the Committee’s opposition with the 
Senate Subcommittee on Antitrust and Monopoly in regard to 
three bills (S. 11, H.R. 11 and H.R. 398) which would amend 
Section 2(b) of the Clayton Act. The proposed legislation 
eliminates as a defense to a charge of price discrimination the 
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showing by a seller that the differential was made in good faith 
to meet an equally low price of a competitor if the effect of the 
discrimination may be substantially to lessen competition or 
tend to create a monopoly in any line of commerce. In the 
opinion of the Committee the legislation cannot fail to have 
an unfortunate effect on all business, large and small, and if 
enacted would mark a substantial retreat from the faith in 
competition which has been the keynote of our antitrust 
legislation. 
CQO 


UPON THE APPOINTMENT Of Joseph A. Sarafite to the Court of 
Special Sessions, the President of the Association and Arnold 
Bauman, Chairman of the Committee on Criminal Courts, Law 
and Procedure, issued the following statement: 

“In appointing Joseph A. Sarafite as a judge of the Court of 
Special Sessions, Mayor Wagner has made a real contribution to 
the better administration of criminal justice in this city. The 
appointment also demonstrates that it is possible for the appoint- 
ing authorities to find outstandingly qualified lawyers to serve 
as judges. 

“Mr. Sarafite has taught in a grammar school, and for sixteen 
years (1922-1938) had a varied practice in all the courts. In 
1938 he began 17 years of invaluable service in the District 
Attorney’s office. For the last ten of these years he was the Chief 
Assistant District Attorney. 

“Upon his retirement to become City Treasurer, District 
Attorney Frank S. Hogan said, “There is no man in public life 
for whom I have greater respect than Joseph Sarafite. He is 
exceptionally able, unbelievably conscientious and a rock of 
integrity.’ During his service as City Treasurer he has made an 
outstanding record and his department was commended highly 
in the Mayor’s 1957 report to the City Council. 

‘He has served on a number of important committees of the 
Association and our membership knows him well. We believe 
he will make an outstanding contribution to the Court of 
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Special Sessions, and indeed could make such a contribution 
to any court in this state.” 


e@o 


AT 1Ts May meeting the Committee on Trade Marks and Unfair 
Competition, Harold R. Medina, Jr., Chairman, had as its guest 
Arthur Fisher, the Register of Copyrights. The Committee dis- 
cussed with Mr. Fisher the various areas in which questions 
arise with respect to “neighboring rights.” 


e@o 


THE COMMITTEE ON Law Reform, Robert B. von Mehren, 
Chairman, is continuing its study of the federal conflict of 
interest statutes with the assistance of Alexander C. Hoagland, 
Jr., former Fellow of the Association. The Committee is also 
observing the work of the Advisory Committee on Practice and 
Procedure of The Temporary Commission on the Courts which 
is charged with the duty of completely revising the Civil Practice 
Act. Other topics under consideration by the Committee are 
election campaign fund laws and the general field of installment 


purchases. 
o@eo 


A SPECIAL COMMITTEE to Study Passport Procedures, Fifield 
Workum, Chairman, will conduct a professional and objective 
study of procedures in connection with the issuance, denial and 
withdrawal of passports. 

Members of the Committee are: Alexis C. Coudert, William 
A. Delano, Adrian S. Fisher, Manly Fleischmann, Ewen C. 
MacVeagh and Gerard Swope, Jr. Professors Robert B. McKay 
and Cecil J. Olmstead, both of New York University School of 
Law, will serve as Directors of the Committee’s research staff. 

The study is made possible by a grant of funds by The Fund 
for the Republic, Inc. The grant was made upon the express 
condition that the study be of a completely independent nature, 
and the Committee will have the sole responsibility for the 
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conduct of the study and for any recommendations which may 
be made. 
o@o 


ERNEST ANGELL, Captain of the Association’s tennis team which 
will play a match during the American Bar Association meeting 
in London with the Bar Lawn Tennis Society, of which the 
Association’s Honorary Member Earl Jowitt is President and 
Lord Dunboyne is Honorary Secretary, held a meeting of the 
team on May 16 at which various matters were discussed, includ- 
ing training rules. 
o@o 


THE ASSOCIATION joined with the New York County Lawyers’ 
Association in a memorial for the late Judge Jerome N. Frank. 
The memorial service was held at the Home of Law of the New 
York County Lawyers’ Association. Speakers were William O. 
Douglas of the United States Supreme Court and Richard H. 
Rovere, an editor of The New Yorker magazine. Chief Judge 
Charles E. Clark presided. 
°@o 


AN INSTITUTE on Corporate Law Departments was sponsored by 
the Committee on Corporate Law Departments of the Section 
on Corporation, Banking and Business Law of the American 
Bar Association, E. Nobles Lowe, Chairman, and the Section on 
Corporate Law Departments of the Association, Thomas E. 
Monaghan, Chairman. There were morning, afternoon and 
evening sessions on May 13 and a morning session on May 14. 
The Institute was exceptionally well attended. 





The Calendar of the Association 
for June 


Dinner Meeting of Committee on International Law 


Dinner Meeting of Committee on Trade-Marks and Un- 
fair Competition 


Meeting of Committee on Admissions 


Adjourned Annual Meeting of Association, 5:00 P.M. 











The President’s Letter 


To the Members of the Association: 


As we are about to embark on the annual Committee changes, 
I feel impelled to say a word of well deserved acclaim for the 
retiring Chairman of the Executive Committee, Mr. Dudley B. 
Bonsal. ‘Throughout his year’s service in that important capacity 
he has presided with never-failing courtesy, efficiency and 
intelligence. Much important work has been accomplished 
under the most pleasant possible auspices. I am most grateful 
to him for his part in making my year such a happy one. 

Early in the past year the Executive Committee retained the 
firm of Cresap, McCormick & Paget to study and make recom- 
mendations for improving the administration of the Associa- 
tion’s affairs. This report has now been received and considered, 
a special committee of the Executive Committee has been 
designated to work out its implementation, and I am hopeful 
that in due course the Association’s affairs will be more efficiently 
and effectively conducted without any sacrifice to the happy and 
pleasant atmosphere generated by the Tweed revival. 


Louis M. Lors 


May 13, 1957 
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Report on the 
1957 Bricker Amendment 


I. INTRODUCTION 


The major emphasis in President Eisenhower’s Second 
Inaugural Address was on the impossibility of isolation. As 
stated by the President, this country, especially, cannot “live to 
itself alone”: 


“The economic need of all nations—in mutual 
dependence—makes isolation an impossibility, not even 
America’s prosperity could long survive if other nations 
did not prosper. No nation can longer be a fortress, lone 
and strong and safe. And any people, seeking such shelter 
for themselves, can now build only their own prison.” 


Nonetheless, a “Bricker” amendment to the Constitution has 
been proposed for the sixth successive year. Each of the proposals 
submitted to the Senate by Senator Bricker has had as its 
primary purpose the restriction, in one way or another, of the 
power of the Federal Government and of the power of the 
President in the conduct of foreign affairs. The newest Bricker 
version’ reads as follows: 


* New York Times, Jan. 22, 1957, p. 17- 

We have made five previous reports opposing the “Bricker” proposals. Our 
first report set forth the reasons for opposition to the proposals made in this field 
as well as to the particular language of S. J. Res. 130, 82d Cong.) and was 
approved at the annual meeting of the Association on May 13, 1952. Our second 
report, concerned primarily with S. J. Res. 1 as originally introduced on January 
7, 1953 by Senator Bricker, was printed in THE RECORD of the Association for 
April, 1953. Our third report dealt with the amended version of S. J. Res. 1 as 
reported out June 15, 1953 by a majority of the Senate Judiciary Committee and 
also discussed the substitute introduced for declaratory purposes by Senator 
Knowland on July 22, 1953; it was printed in THE RECORD of the Associa- 
tion for December, 1953. Our fourth report was addressed to S. J. Res. 1 as intro- 
duced on January 6, 1955 by Senator Bricker; it was printed in THE RECORD 
of the Association for March, 1955. Our fifth report analyzed the substitute for 
Senator Bricker’s S. J. Res. 1 which was reported out March 5, 1956 by a majority 
of the Senate Judiciary Committee. 


*§. J. Res. 3, introduced by Senator Bricker on January 7, 1957. 
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“SECTION 1. A provision of a treaty or other interna- 
tional agreement not made in pursuance of this Consti- 
tution shall have no force or effect. This section shall not 
apply to treaties made prior to the effective date of this 
Constitution. 


“Sec. 2. A treaty or other international agreement 
shall have legislative effect within the United States as a 
law thereof only through legislation, except to the extent 
that the Senate shall provide affirmatively, in its resolu- 
tion advising and consenting to a treaty, that the treaty 
shall have legislative effect. 


“Sec. 3. An international agreement other than a 
treaty shall have legislative effect within the United States 
as a law thereof only through legislation valid in the 
absence of such an international agreement. 


“Sec. 4. On the question of advising and consenting 
to a treaty, the vote shall be determined by yeas and nays, 
and the names of the Senators voting for and against shall 
be entered on the Journal of the Senate.’ 


The Bricker proposals, predicated as they are on the concept 
of an America which can afford to treat with other nations or 
not, at its pleasure, are as unrealistic as the Articles of Con- 
federation to which they bear such strong resemblance. Author- 
ity in matters of foreign affairs must be centralized in the 
Federal Government; and the President’s existing power to act 
firmly, decisively, and without delay in times of international 
crisis must not be restricted. 

We recognize and reaffirm the vital importance of the 
supremacy of our Constitution over treaties and other interna- 
tional agreements. This is, and always has been, the law. 

We maintain that the Constitutional supremacy of the 


*It is to be noted that unlike the earlier versions there is no section in S. J. 
Res. 3 specifically limiting the time within which the amendment must be rati- 
fied by the states to become operative. 
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Federal Government, under Presidential leadership, on matters 
of foreign affairs is also vital; and that the Constitutional 
delineation of powers and jurisdiction in such matters has served 
so well that there should be no amendment to the Constitution, 
in this regard, in the absence of a proven need. Although the 
burden has been on the proponents of the Bricker Amendments 
to establish the need for the changes which they have advocated 
during the past five years, no such need has been shown. 

We shall analyze the latest Bricker proposal and show that, 
after all these years, its proponents have not abandoned their 
basic objective. The time has come to write “finis” on the 
Bricker Amendment. 


Il. THE VARIOUS BRICKER AMENDMENT PROPOSALS 


Attached as Appendix A to this report is a tabular comparison 
of the six principal “Bricker” proposals which have been sub- 
mitted to the Senate. The history of the various proposals de- 
signed to limit the making of treaties and executive agreements 
which have been introduced since Senator Bricker offered his 
original version in 1952 is set forth chronologically in Appendix 
B to this report. 

On January 25, 1954, President Eisenhower in connection 
with a debate in the Senate which began on January 20, 1954, 
wrote a letter® to Senator Knowland in which he said: 


“I am unalterably opposed to the Bricker Amendment 
as reported by the Senate Judiciary Committee. It would 
so restrict the conduct of foreign affairs that our country 
could not negotiate the agreements necessary for the 
handling of our business with the rest of the world. Such 
an amendment would make it impossible for us to deal 
effectively with friendly nations for our mutual defense 
and common interests. 

“These matters are fundamental. We can not hope to 
achieve and maintain peace if we shackle the Federal 


* New York Times, January 26, 1954, p. 13. 
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Government so that it is no longer sovereign in foreign 
affairs. The President must not be deprived of his historic 
position as the spokesman for the nation in its relations 
with other countries. 


* * * 


“I fully subscribe to the proposition that no treaty or 
international agreement can contravene the Constitution. 
I am aware of the feeling of many of our citizens that a 
treaty may override the Constitution. So that there can 
be no question on this point, I will gladly support an 
appropriate amendment that will make this clear for 
all times. 

Sincerely, 

DWIGHT D. EISENHOWER” 


For five years these various Bricker proposals and their sub- 
stitutes have been the subject of three rounds of extended Senate 
Subcommittee hearings and, in 1954, of debate on the floor of 
the Senate, and of nationwide discussion. After each version of 
the Bricker proposals has been analyzed and criticized, the 
proponents have come up with a different set of words. Even if 
they were to abandon all effort to do more than restate the 
existing law of Constitutional supremacy over treaties and other 
international agreements, there would still be opposition on the 
sound basis that the Constitution should not be amended lightly 
and without real purpose. It is clear by now, however, that those 
who have for so long sought to limit the power of the Federal 
Government and the President in the field of foreign affairs 
would not be satisfied with any such restatement of existing law. 

The issue is clear—shall the Constitution be amended to cur- 
tail the existing power to make treaties and executive agree- 
ments? Especially in this precarious atomic age, we believe the 
answer must be “no”. 

Before analyzing Senator Bricker’s sixth and latest proposal 
(S.J. Res. 3), we shall again review briefly the applicable law. 











THE RECORD 


III. PROVISIONS OF THE CONSTITUTION 
IN THE TREATY FIELD 

The Constitution provides that the President shall have power 
by and with the advice and consent of the Senate to make 
treaties, provided two-thirds of the Senators present concur." 
Since, under our Constitution, treaties operate as laws, it was 
considered desirable to have the making of treaties participated 
in by at least part of the legislative branch.’ 

The Constitution thus vests the entire power to make treaties 
in the Federal Government and expressly forbids it to the states 
by providing that no state shall enter into any treaty, alliance, 
or confederation;* and that no state shall, without the consent 
of Congress, enter into any agreement or compact with a foreign 
power.’ However, this power extends only to those fields which 
are properly the subject of negotiation with a foreign country.” 
While treaties may include provisions that deal with matters 
not generally considered within the scope of powers delegated 
to Congress (such as mutual rights of inheritance, reciprocal 
privileges of doing business and engaging in professions, wildlife 
protection, rights of consular officers in the settlement of 
decedents’ estates, and recognition of debts) ," they may do so 
only to the extent that they are properly within the realm of 
international relations.” 

The Constitution further provides that the Constitution, and 
the laws made in pursuance thereof, and all treaties made under 
the authority of the United States, shall be the supreme law of 
the land, and that the judges in every state shall be bound 
thereby notwithstanding anything to the contrary in any state 


*U.S. Constitution, Art. II, Sec. 2, para. 2, cl. 1. 
* Hamilton, The Federalist, No. 75. 

* U.S. Constitution, Art. I, Sec. 10, para. 1. 

* U.S. Constitution, Art. I, Sec. 10, para. 3. 

* See IV A(ii)(a), infra, p. 7. 

“See Ware v. Hylton, 3 Dall. 199 (1796); 
Asakura v. Seattle, 265 U.S. 332 (1924); 
Missouri v. Holland, 252 U.S. 416 (1920); 
Hauenstein v. Lynham, 100 U.S. 483 (1880). 

2 See discussion IV A(ii), infra, p. 7. 
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constitution or law.” It is this provision which makes the Con- 
stitution and the laws and treaties of the Federal Government 
supreme over the constitutions and laws of the states. Those wise 
men who drafted the Constitution knew, from their experience 
under the Articles of Confederation, that it was essential to a 
nation’s success, if not indeed to its existence, to confer upon 
the Federal Government exclusive treaty power, which would 
be plenary in scope and binding on the states.” 

The Constitution further provides that the judicial power of 
the United States shall extend to all cases arising under the 
Constitution, the laws of the United States, and treaties made 
under the authority of the United States.” Power in the Federal 
courts to enforce treaties was deemed advisable to insure their 
uniform observance throughout the states. 

The Constitution enumerates specific powers delegated to 
Congress and then provides that Congress shall have power to 
make all laws which shall be necessary and proper for carrying 
into execution the foregoing powers and also all other powers, 
such as the treaty power, vested by the Constitution in the 
Government of the United States or in any department or officer 
thereof.” This provision empowers Congress to make laws to 
carry out the treaty power delegated by the Constitution to the 
President and the Senate.” 


IV. PRESENT LIMITATIONS ON THE TREATY 
POWER AND THE POWER TO MAKE OTHER 
INTERNATIONAL AGREEMENTS 


The power of the President to enter into treaties and other 
international agreements is subject to efficient and adequate 
restraints. These include the following: 


A. Limitations on Treaties 
(i) The Requirement of Two-thirds Senatorial Consent. 


* U.S. Constitution, Art. VI, para. 2. 

1 Farrand, The Records of the Federal Convention, pp. 47, 54, 61. 

* U.S. Constitution, Art. III, Sec. 2, para. 1, cl. 1. 

* U.S. Constitution, Art. I, Sec. 8, para. 18. 

“It was under this authorization that Congress passed the law which the Su- 
preme Court upheld in Missouri v. Holland, 252 U.S. 416 (1920). 
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This restraint is effective and well known. About 11% of the 
treaties submitted since 1789 failed to secure Senate approval 
and an additional 18% were approved subject to reservations.” 


(ii) The Constitution Itself. 
(a) Treaties May Deal Only With 
International Matters. 


In the long years of the Bricker debate, it has too often been 
overlooked that basic to the whole subject is the requirement 
that a treaty must deal with matters “‘properly the subject of 
negotiation with a foreign country.” Geofroy v. Riggs (18g0) ,” 
Asakura v. City of Seattle (1924) .” This point is involved in the 
current litigation with respect to the validity of the reservation 
to the treaty concerning the Niagara River.” The validity of that 
reservation, or possibly of the entire treaty, will depend upon 
whether the reservation dealt with a matter which is properly 
the subject of negotiation with a foreign country. 


(b) A Treaty Provision May Not Violate The Constitution. 
In Doe v. Braden,” the Court said: 


“The treaty is therefore a law made by the proper 
authority, and the courts of justice have no right to annul 
or disregard any of its provisions, unless they violate the 
Constitution of the United States.” (Emphasis supplied) 


Such other notable cases as New Orleans v. United States 
(1836) ,* The Cherokee Tobacco case (1871) ,* Hauenstein v. 


* Hearings before a Subcommittee of the Committee on the Judiciary on S.J. 
Res. 1 and S.J. Res. 43, 83rd Cong. ist Sess. (1953), hereinafter referred to as 
“1953 Hearings,” p. 836. 

#133 U.S. 258, 267. 

* 265 U.S. 332, 341. 

* The reservation reads as follows: “The United States on its part expressly 
reserves the right to provide by Act of Congress for redevelopment, for the pub- 
lic use and benefit, of the United States’ share of the Niagara River made avail- 
able by the provisions of the Treaty, and no project for redevelopment of the 
United States’ share of such waters shall be undertaken until it is specifically 
authorized by Act of Congress.” (1 U.S. Treaties and Other International Agree- 
ments 694, 699 (1950) ). 

216 How. 635, 657 (1853). 
10 Pet. 662, 735. 
*11 Wall. 616, 620-621. 
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Lynham (1880) ,* and Geofroy v. Riggs (1890) * have indicated, 
throughout our history, that a treaty may not enlarge or amend 
the Constitution. 

In writing for the Supreme Court in Missouri v. Holland,” 
Mr. Justice Holmes was careful to avoid any implication that 
there were no provisions of the Constitution which could affect 
treaties, stating: 

‘We do not mean to imply that there are no qualifica- 
tions to the treaty-making power. . .” 

“. .. The treaty in question does not contravene any 
prohibitory words to be found in the Constitution.” 


and in 1924 the Supreme Court said again that the treaty-making 
power does not extend “‘so far as to authorize what the Con- 
stitution forbids.” Asakura v. City of Seattle.” 

(ili) A Subsequent Statute. A subsequent act of Congress 
will prevail over a treaty in its operation as internal law.” 
Moreover, it is lawful, and often the practice, to provide in a 
treaty that it is not self-executing and will require an Act of 
Congress. 


(iv) Practical Restraints. As additional checks on the treaty 
power, Congress has the power of the purse, of investigation, 
and of confirmation of Presidential appointments.” 


B. Limitations on Executive Agreements 


(i) Congressional Participation. International agreements 
other than treaties (“executive agreements” in this Report) , not 
clearly pertaining to the President’s discharge of his exclusive 


100 U.S. 483, 490. 

133 U.S. 258, 267. 

7 e52 US. 416, 433 (1920). 

* 265, U.S. 332, 341 (1924). 

* Chae Chan Ping v. United States, 130 U.S. 581 (1889); Whitney v. Robertson, 
124 U.S. 190 (1888); Head Money Cases, 112 U.S. 580 (1884); The Cherokee To- 
bacco, 11 Wall. 616 (1871). The international obligation, of course, continues, and 
the other contracting nation may press a claim for damages through diplomatic 
or international judicial channels. 

* See United States v. Lovett, 328 U.S. 303 (1946). 
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Constitutional powers, are generally entered into and given 
effect pursuant to legislative direction or authority or require 
legislation for implementation in their operation. We shall call 
these “‘statutory executive agreements”. 

Executive agreements made or operating in the absence of 
Congressional participation generally involve exclusive Presi- 
dential authority, such as command of the Armed Forces or 
diplomatic powers.” 

(ii) The Constitution Itself. Constitutional limitations ap- 
plicable to treaties also apply to executive agreements;” they 
may deal only with international matters and they may not 
violate the Constitution. Additionally, since, unlike the treaty 
power, there is no express “executive agreement power” in the 
Constitution, an executive agreement must necessarily rest on 
some other Federal power, Congressional or executive. 


(iii) Prior or Subsequent Statute. An Act of Congress will 
override a conflicting executive agreement, provided it does not 
represent an invasion of exclusive executive powers (military or 
diplomatic) . This is so whether the statute is passed before or 
after the date of the agreement.” 


(iv) Practical Restraints. The Congressional powers of appro- 
priation, investigation and confirmation of Presidential appoint- 
ments are at least as effective checks on executive agreements as 
on treaties. 

As to both treaties and executive agreements, there is the 
further very real restraint of the ballot box. 


* 1953 Hearings, pp. 853-861. 

2 Seery v. United States, 127 F. Supp. 601, 606 (Ct. Cls. 1955): “* * * we think 
that there can be no doubt that an executive agreement, not being a transaction 
which is even mentioned in the Constitution, cannot impair constitutional 
rights.” In United States v. Pink, 315 U.S. 203, 228 (1942), the Court carefully 
considered whether favoring United States citizens by giving effect to the Lit- 
vinov Assignment to the disadvantage of foreign creditors violated the Fifth 
Amendment and decided that it did not. 

*In United States v. Guy W. Capps, Inc., 204 F. 2d 655 (4th Cir. 1953), the 
Fourth Circuit held that an act of Congress limited the permissible scope of an 
executive agreement; the Supreme Court affirmed on certiorari, but decided the 
case on a question of fact without comment upon the Constitutional question 


(348 U.S. 296 (1955) ). 
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V. ANALYSIS OF S.J. RES. 3 (85:1) 
Section 1. 
Section 1 reads as follows: 


“A provision of a treaty or other international agree- 
ment not made in pursuance of this Constitution shall 
have no force or effect. This section shall not apply to 
treaties made prior to the effective date of this Consti- 
tution.” 


1. Until 1956 a restatement of the proposition that no treaty 
or international agreement can contravene the Constitution was 
objectionable principally because it represented an unnecessary 
restatement of existing law and a possible cause of ambiguity. 
On March 27, 1956, the Senate Judiciary Committee proposed 
a substitute to S.J. Res. 1 (84:1) which appeared on its face to 
consist solely of such a restatement of existing law. However, 
accompanying this proposal was the “10,000 word” report” 
which made it evident that the amendment was designed to 
write into the Constitution new limitations on the treaty- 
making power. Based on this experience, it becomes even more 
evident that it is unwise to add unnecessary language to the 
Constitution, and that, especially in the case of the Bricker 
Amendment, any proposal, however harmless it may appear on 
the surface, must be studied with extreme care. 


2. Clear as the proposed Section 1 may appear on the surface, 
it is full of areas of ambiguity, such as: 


(a) It requires that a treaty, to be valid, must be made 
“in pursuance of this Constitution.” Senator Bricker, in 
his statement accompanying S.J. Res. 3, states that this 
language is employed because “‘it is the language of the 
present Constitution and has a well-defined and settled 
meaning.” It should be noted that, in the present Con- 
stitution, the words “in pursuance thereof” (of the Con- 

* This report was analyzed at pp. 19-26 of our 1956 report, described in foot- 


note 2. 
* Congressional Record, January 7, 1957, P. 259. 
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stitution) are the modifying words used with reference 
to laws of the United States, that is, to Congressional 
legislation, and impose a limitation on Congress to 
legislate only with respect to matters delegated to it. If, 
as Senator Bricker states, the meaning of the words “in 
pursuance of the Constitution”, as they appear in S.]. 
Res. 3, is intended to be the same as in the present Con- 
stitution, it might follow that the same limitations would 
apply to treaties as apply to the power of Congress to 
legislate. Section 1, under Senator Bricker’s interpreta- 
tion, might thus embody the so-called “which” clause” 
which has many times been rejected. The statement 
accompanying S.J]. Res. 3 declares that a treaty would be 
invalid if it “is inconsistent with the nature of our gov- 
ernment or the relations between the States and the 
United States”. Such a criterion is at least ambiguous 
and may be in effect a back-door effort at reintroduction 
of the ‘“‘which” clause. 


(b) Although, as seen above, the Constitution clearly 
prescribes the treaty making procedure, it does not pre- 
scribe how other international agreements are to be 
made. Under the proposed Section 1, is an executive 
agreement made “in pursuance of this Constitution” if it 
does not follow the treaty procedure? The language 
might be construed to require an executive agreement 
to follow the treaty procedure. Such a requirement would 
impose on the Senate the necessity of passing on such a 
vast number of relatively unimportant international 
agreements now handled by the Executive Branch as to 
interfere drastically with the performance of more sub- 


* The so-called “which” clause provided that a treaty should become effective 
as internal law only through legislation “which would be valid in absence of 
treaty.” This “which” clause would restrict the power of Congress to make a 
treaty effective as internal law to the areas in which Congress could legislate in 
the absence of a treaty. As to matters falling outside those areas, treaties would 
be effective as internal law only to the extent that the states passed the necessary 
state laws. 
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stantial duties by the Senate and preclude proper con- 
sideration of the agreements themselves. Furthermore, 
certain executive agreements are not only in the power 
of the Executive, but they are the sole responsibility of 
that branch. That responsibility, in the area of non- 
statutory executive agreements, should not, in the nature 
of our division of powers, be diluted by a procedure 
which places some of it on the legislative branch. 

(c) On the other hand, the fact that Section 1 applies 
alike to treaties and “other international agreements” 
might suggest that, so long as an executive agreement did 
not violate any substantive provision of the Constitution, 
it must be given domestic ‘‘force and effect” regardless of 
a prior statute. This interpretation, of course, would 
give greater authority to such agreements than at present 
—a result certainly not intended. 


3. Section 1 is retroactive to 1789 —‘‘the effective date of this 
Constitution”. This could place in doubt the validity of many 
treaties and executive agreements entered into since 178g. If 
it is intended to outlaw specific treaties or other international 
agreements, they should be specified. If there are none such, the 
sentence is not only unnecessary, but would probably be the 
cause of extensive litigation which could impair our interna- 
tional relations and cast doubt upon the internal effects of prior 
treaties and executive agreements. 


4. In Senator Bricker’s statement accompanying S.J. Res. 3, 
he said that the effect of Section 1 would be to render invalid 
a treaty if it undertook to impair freedom of speech, press or 
religion or if it undertook to take private property without due 
process of law and just compensation. He said that similarly a 
treaty would be open to challenge if it dealt with a subject hav- 
ing no legitimate relation to matters of international concern 
or foreign affairs and dealt with matters of purely domestic 
concern. As shown above,” it is clear under the present Consti- 


* See IV A(ii)(a), supra, p. 7. 
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tution, and the Supreme Court has so stated on numerous occa- 
sions, that any such treaty would be invalid at the present time 
without the proposed amendment. 


5. Senator Bricker said that Section 1 is necessary in order to 
negate a dictum of Mr. Justice Holmes in Missouri v. Holland 
252 U.S. 416 (1920) which has been construed for the past five 
years by the proponents of the Bricker Amendment as casting 
doubt on whether the Constitution is supreme over treaties. 
As noted in Section IV of this Report,” Mr. Justice Holmes 
himself, in the same opinion, made it perfectly clear that it was 
the Court’s view that the Constitution is supreme and that the 
treaty power is not unqualified by Constitutional limitations. 


6. This Section 1, like all its predecessors, has been used 
broadly throughout the country to raise a false issue. When a 
person not thoroughly familiar with the Constitution hears that 
an amendment is proposed stating that treaties and other inter- 
national agreements must be made pursuant to the Constitution, 
he naturally infers that at the present time such treaties and 
agreements can and do override the Constitution. Furthermore, 
he assumes that the opponents of the Bricker Amendment are 
in favor of the supremacy of treaties and excutive agreements 
over the Constitution—a completely false assumption. It has 
been an effective way of making a Constitutional issue an 
emotional one. One of the functions of Section 1, in all its many 
forms, seems to be to run interference for the more specific 
changes in our Constitutional system prescribed in the other 
sections of the Bricker Amendment. 


Section 2. 


Section 2 reads as follows: 

‘A treaty or other international agreement shall have 
legislative effect within the United States as a law thereof 
only through legislation, except to the extent that the 
Senate shall provide affirmatively in its resolution advis- 


* See Supra, p. 8. 
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ing and consenting to a treaty, that the treaty shall have 
legislative effect.” 


This latest proposed amendment to the treaty-making powers 
in the Constitution bears a strong resemblance to a previous 
amendment offered by Senator Bricker on February 4, 1954 
which reads as follows: 


“A treaty or other international agreement shall be- 
come effective as internal law in the United States only 
through legislation by the Congress unless in advising 
and consenting to a treaty the Senate, by a vote of two- 
thirds of the Senators present and voting, shall provide 
that such treaty may become effective as internal law 
without legislation by the Congress.” 


After much debate this proposal received only 42 votes with 
50 Opposed. 

The substance of the current Section 2 is subject to all the 
basic objections which have made such an amendment unsound 
from the beginning. 

This most recent proposal substitutes the phrase “legislative 
effect within the United States as a law thereof” for the earlier 
language ‘‘effective as internal law in the United States”. Each 
of the proposals requires in substance that the Senate must vote 
on the question of whether or not the treaty involved is to have 
any effect as internal law. 

The latest proposal also omits the words ‘“‘by the Congress” 
in describing what legislation would be required to create 
domestic law, leaving open the confusing possibility that either 
Congress or state legislatures or both might have to act, as 
indeed it has been suggested by Senator Bricker in his explana- 
tion of the provisions to the Senate: 


“Under Section 2 most treaties would be implemented 
by Congress while others might require implementation 
by State legislation.’ 


* Congressional Record, January 7, 1957, p. 260. 
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The effect of this amendment is thus to create the possibility 
that, by interpretation of what is at best ambiguous language, 
the same results will be achieved as the proponents earlier sought 
through the devices of the “which” clause and the non-self- 
executing clause. This amendment expressly retains the non- 
self-executing clause with respect to treaties and executive 
agreements. That it may also contain the “which” clause is 
suggested by the omission of the words “by the Congress” 
appearing in the 1954 version quoted above and by the fact that 
Senator Bricker in the above quoted explanation to the Senate 
in effect so indicated. 

Aside from the oft-discussed fundamental objections to any 
amendment that incorporates a “which” clause or a non-self- ) 
executing clause,” the proposed Section 2 would be wholly 
impracticable in operation. For one thing, where implementing 
legislation is required, state legislatures might take so long to 
act as to prove internationally embarrassing, particularly since 
over three-quarters of the state legislatures meet only once every 
two years. But beyond that, it might well result that the internal 
effectiveness of a treaty would vary from state to state. Thus the 
states’ legislation under the treaty might not be uniform, or some 
state legislatures might refuse to act at all and thus outlaw the 
treaty in their states and possibly even cast doubt on its interna- 
tional effectiveness. 

Senator Bricker has suggested that this type of objection is 
overcome by his provision that the Senate, in consenting to a 
treaty, can provide that it shall have immediate legislative 
effect; but this provision is only a change in procedure since 
the Senate already has the power to declare affirmatively that 
a treaty shall not be self-executing. If this proposed change of 
procedure is the only reason for Section 2, it is clearly not 
sufficient reason to amend the Constitution. On the other hand 
if more than a change in procedure is affected, this Section might 
be interpreted as giving the Senate broad powers to validate any 


“See our Report printed in The Record of the Association for March 1955, at 
pp. 122 and 131. 
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treaty whether or not it dealt with matters of international 
concern. 

S.J. Res. 3 creates further complications in that both Sections 
2 and g include provisions as to the domestic legislative effect 
of executive agreements. Such overlapping provisions in any 
legislation, particularly in an amendment to the Constitution, 
are basically objectionable and raise serious questions as to the 
meaning and effect of each of the sections and their relation to 
each other in respect of executive agreements. Our comments 
on the provisions for executive agreements in the proposed 
amendment are set forth below in our discussion of Section 3. 


Section 3. 
Section 3 reads as follows: 


‘‘An international agreement other than a treaty shall 
have legislative effect within the United States as a law 
thereof only through legislation valid in the absence of 
such an international agreement.” 


Section 3 purports to be a new departure in Senator Bricker’s 
approach to limiting the President’s power to enter into interna- 
tional agreements. His earlier versions of the amendment, in 
requiring implementation of international agreements by 
domestic legislation ‘which would be valid in the absence of” 
such agreements, have drawn no distinction between treaties 
and “other international agreements.” That is, the “which” 
clause would heretofore have prevented any international agree- 
ment, whether treaty or otherwise, from having internal effect 
without the enactment of a statute falling within the ordinary 
legislative jurisdiction of either Congress or the several state 
legislatures. Now for the first time Senator Bricker seems to 
disclaim any intention of so restricting the Federal legislative 
power when exercised pursuant to a treaty, and in Section 3 
avowedly limits the application of the “which” clause to interna- 
tional agreements other than treaties—i.e., so-called “executive 
agreements.” 
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As noted above in the discussion of Section 2,“ there is room 
for serious doubt as to whether even the treaty power would be 
freed from the ‘‘which” clause limitation (as Senator Bricker 
asserts) . Even assuming, however, that the Senator’s latest ver- 
sion would have no more than the effect he claims, it would 
distinguish between treaties and executive agreements, so as to 
confine the internal effectiveness of the latter by express consti- 
tutional limitation. 

While there is no definite means of predetermining what 
subject matters of international agreement are appropriate for 
executive agreements as distinguished from treaties,” certain 
types of international agreements are customarily (although not 
always) embodied in executive agreements—e.g., the status of 
diplomatic personnel, passport visa fees, the admission of civil 
aircraft, customs matters, international claims, postal matters 
and, more recently, military and technical assistance. From this 
historical record it may generally be concluded that, in practice, 
executive agreements rather than treaties have been utilized in 
four typical cases: (1) where the executive branch is merely 
carrying out in detail the will of Congress previously expressed ;* 
(2) where the subject matter is of relatively minor importance;“ 
(3) where an emergency requires immediate action;“ or (4) 
where the President is exercising his exclusive military or diplo- 
matic power.* 

It is undisputed, of course, that an executive agreement with 
a foreign power, entered into pursuant to the President’s express 
Constitutional powers, establishes without prior or further 


“ Supra, p. 13. 

“ Sutherland, Restricting the Treaty Power, 65 Harv. L. Rev. 1305, 1324 (1952). 

“Cf. Loan to United Kingdom for Development of Certain Port Facilities in 
Kenya and Tanganyika (1953), 5 UST 143 (1954), under Mutual Security Act 
of 1951. 

“Cf. Exchange of Official Publications with Burma (1948), 62 STAT. 1892 
(1948). 

“ Cf. Surrender by Japan (1945) 59 STAT. 1734 (1945). 

“ Cf. Agreement with Canada with respect to flights of military aircraft (1945), 
62 STAT. 3943 (1948). 
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action by Congress rights and duties as between the United 
States and such foreign power, for breach of which the United 
States is fully answerable under the rules of international law. 
The thrust of Section g is aimed at the effect within the United 
States of an executive agreement, binding on its face between 
the United States and the other party to such agreement. 

It is well settled that a subsequent act of Congress can nullify 
the domestic force of a previous treaty;“ and a fortiori, an execu- 
tive agreement is also subject to the same method of Congres- 
sional control, provided it does not represent an invasion of 
exclusive executive powers.“ Hence the President could not in 
effect enact domestic legislation contrary to the will of Congress 
in any area within the Federal legislative jurisdiction. 

Executive agreements may also deal with subjects either 
exclusively within the Federal executive power or within the 
state legislative power. As to the first type, examples are agree- 
ments clearly within the power of the President as Commander- 
in-Chief or as the diplomatic head of our nation. The effective- 
ness of even these agreements, however, frequently requires a 
Congressional appropriation, and that fact gives Congress a 
measure of control. As to the second type of agreement men- 
tioned above, the extent to which an executive agreement not 
authorized or implemented by Congress can now override state 
law has not been conclusively determined.* There is, however, 
no support for the proposition that all executive agreements 
would have such effect. We believe that a Presidential executive 
agreement relating to a subject matter which is not properly the 
subject of agreement with another nation would be held ineffec- 
tive and that, to the extent any Presidential executive agreement 
had an essentially legislative purpose in respect of the internal 
affairs of the United States, it would be invalid even though 
ostensibly dealing with such a subject. 

We believe Section 3 to be ambiguous and also, where its 


* See note 29, supra, p. 8. 
See IV B(iii), supra, p. 9. 
Cf. U.S. v. Pink, 315 U.S. 203 (1942). 
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effects may be discerned, unnecessary and unwise. For these 
reasons we oppose it. 

Like Sections 1 and 2 of S.J. Res. 3, the language of Section 3 
raises more questions than it purports to settle. As noted above, 
the incorporation of the “which” clause contemplates that some 
executive agreements would require action by state legislatures 
in order to have “legislative effect within the United States as 
a law thereof.’ Does this give state legislatures the power to 
enact Federal laws? Would such law be effective only in states 
whose legislatures had acted, or would it not be effective any- 
where until all 48 state legislatures had acted? In areas of con- 
current Federal and state jurisdiction, how will it be determined 
whether Congress or the state legislatures must enact the 
requisite implementing legislation, and in such areas may the 
states act if Congress fails or refuses to do so? Furthermore, the 
meaning of “legislative effect within the United States” is far 
from clear. Does the phrase mean that an executive agreement 
without prior legislation cannot be made effective within the 
United States even with respect to its international aspect except 
by subsequent legislation? 

Even more serious than the foregoing ambiguities are the 
crippling effects Section 3 would have upon the conduct of 
America’s foreign relations, both on a day-to-day basis and 
during periods of crisis calling for swift action. By denying self- 
executing effect to executive agreements and also restricting the 
fields in which such agreements could be enacted, Section 3 
would at the very least place the United States in the untenable 
position of offering to enter into executive agreements without 
the assurance that such agreements would be enforceable within 
the United States. This would weaken the value of our com- 
mitments to other nations, and would fundamentally undermine 
our bargaining position in international negotiations. Such a 
result could be avoided, if at all, by the President’s obtaining 
prior legislative authorization for every executive agreement. 
Congress, when in session, would be requested to consider each 
year approximately 200 technical, detailed agreements in addi- 
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tion to the burden of its present legislative duties, with which 
it is hardly able to keep pace even now. Were Section 3 to be 
adopted, Congress might not unreasonably be expected to re- 
main in continuous session lest there develop a paralysis in the 
conduct of our day-to-day foreign relations. Where implement- 
ing power is confined to the states and Congress thus cannot act, 
it seems clear, especially in view of the shortness and infrequency 
of state legislative sessions referred to above, that prior legis- 
lative authorization could seldom be obtained. 

In the case of statutory executive agreements,” constituting 
the great majority of executive agreements, Section 3 would 
seem to require that such an agreement, even though made 
pursuant to an Act of Congress, must nevertheless be submitted 
again to Congress after its execution in order to give it internal 
effect. 

Although the long history of executive agreements has clearly 
demonstrated their absolute necessity in handling the details of 
foreign affairs and in emergencies, Section 3 would extinguish 
the historical advantages of the executive agreement over the 
treaty by requiring, in effect, approval of both houses of Con- 
gress, rather than merely the Senate, whenever the executive 
agreement method is used and there is the slightest question of 
its having internal effect. Since what constitutes internal effect 
is uncertain, the executive agreement would almost inevitably 
fall into disuse by the United States, thereby limiting our agree- 
ments with foreign powers to those embodied in formal treaties. 

The “which” clause, already discredited when sought to be 
applied to treaties, is no less to be rejected in its application to 
executive agreements. It is settled that a treaty, after ratification 
by the Senate, has internal effect if its subject matter is “properly 
the subject of negotiation with a foreign country.’” Under pro- 
posed Section 3, however, an executive agreement approved and 
implemented by legislation adopted by both houses of Congress 
would, under the whichless “which” clause, have internal effect, 


* See IV B(i), supra, p. 8. 
5* See notes 19 and 20, supra, p. 7. 
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unless given State approval, only to the extent that its subject 
matter is within the legislative jurisdiction that Congress would 
have in the absence of international agreement. Hence the 
disabling effect of requiring bicameral approval would be aggra- 
vated by restricting the area in which such approval could be 
given. 

In a country such as ours, emergency military and diplomatic 
powers that may be exercised firmly and quickly vis-a-vis other 
nations must rest somewhere. To the rest of the world we must, 
especially at such times, speak with one voice. The appropriate 
repository is the Executive. Public opinion, a vigilant press, 
Congress and the judiciary are all strong safeguards against the 
possibility of a President abusing his power to make non-statu- 
tory executive agreements. 


Section 4. 
Section 4 reads as follows: 


“On the question of advising and consenting to a 
treaty, the vote shall be determined by yeas and nays, and 
the names of the Senators voting for and against shall be 
entered on the Journal of the Senate.” 


This section is designed to prevent voting on a treaty by only 
a handful of Senators where no challenge has been made to the 
quorum before a vote is taken. Even though a treaty cannot now 
reach the Senate floor without at least first being published and 
reported out by the Committee on Foreign Relations and it is 
thus unlikely that any important or controversial treaty could 
be “slipped through” the Senate, the provision would seem to 
be an improvement in the Senate rules. The Senate in practice 
now operates under just such a procedure. 


We would favor the adoption of Section 4 as a Senate rule 
only. Standing Rule XII states that on a vote by yeas and nays, 
‘“‘No motion to suspend this rule shall be in order, nor shall the 
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Presiding Officer entertain any request to suspend it by unani- 
mous consent.’ 

We do not believe that a change in Senate procedure, which 
can be easily and quickly effected by Senate rule, is the proper 


subject for a Constitutional Amendment. 


VI. CONCLUSION 


The proposed amendment would afford no advantage to 
justify its adoption. On the contrary, the ambiguities it would 
create would occupy Constitutional lawyers for years to come, 
with the possibility that those ambiguities would be resolved 
to curtail our nation’s position in international negotiations. 
The serious possibility exists that a result would be achieved by 
the amendment that even its proponents are now unwilling to 
acknowledge as their purpose. The period of uncertainty during 
which the questions raised by the amendment were being 
resolved would be one in which our statesmen and diplomats 
would be hampered by doubts as to their own authority to speak 
and act, and other nations would question the effectiveness of 
our national commitments. The supremacy of the Federal Gov- 
ernment in foreign affairs must not be clouded by ambiguous 
clauses which raise more questions than they resolve. 

The careful distribution and balance of powers in the conduct 
of our foreign affairs under the present Constitution have served 
successfully for 168 years. The proposals embodied in the 1957 
Bricker amendment would radically alter the Constitutional 
scheme by increasing the power of Congress at the expense of 
the President and by increasing the power of the states at the 
expense of the Federal Government. 

In these days of repeated international tensions we think that 
it would be unwise to alter and curtail the power of either the 


* U.S. Senate Manual, Sen. Doc. No. 19, 85th Cong., 1st Sess. 18 (1957). 
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President or the Federal Government in the conduct of our 


foreign affairs. We therefore oppose the amendment. 
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APPENDIX A 
Texts of the Six Principal “Bricker” Proposals which have been 
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APPENDIX B 


THE HISTORY OF THE VARIOUS TREATY MAKING 
LIMITATION PROPOSALS WHICH HAVE BEEN 
INTRODUCED SINCE SENATOR BRICKER IN- 

TRODUCED HIS ORIGINAL VERSION IN 1952 


1. February 7, 1952. S.J. Res. 130 (82:2), introduced by 
Senator Bricker. Hearings on S.J. Res. 130 were held on 5 
separate days in May and June of 1952, before a Subcommittee 
of the Senate Judiciary Committee. The printed transcript com- 
prises 540 pages. 

2. January 7, 1953. S.J. Res. 1 (83:1), introduced by Senator 
Bricker. 


3. February 16, 1953. S.J. Res. 43 (83:1), introduced by 
Senator Watkins. 

On 14 days in February, March and April of 1953, 
hearings were held before a Subcommittee of the Senate 
Judiciary Committee (83:1) on S.J. Res. 1 and S.J. Res. 
43. The printed record of these hearings comprises 1,267 
pages. 


4. June 15, 1953. Revised version of S.J. Res. 1, was favorably 
reported by a g to 5 vote of the Committee on the Judiciary. 


5. July 22, 1953. Substitute amendment to S.J. Res. 1 intro- 
duced by Senator Knowland. 

Early in the Second Session of the 83rd Congress several votes 
were taken. The debate began on January 20, 1954. On January 
25, President Eisenhower wrote a letter to Senator Knowland, 
an extract from which appears on page 3 of this report. 


6. January 27, 1954. Amendment in the nature of a substitute 
offered by Senator George during debate. 


7. January 29, 1954. Proposal made by Senator McCarran 
during debate. 
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8. February 2, 1954. Perfecting amendment offered by Senator 
Ferguson during debate. 


g. February 2, 1954. Proposal by Senator Case, South Dakota, 
made during debate, to substitute a new Section g for Section 3 
of the Ferguson amendment. 

10. February 4, 1954. Additional amendment to the Judiciary 
Committee text offered by Senator Bricker, which was the same 
as the Ferguson proposal except for an added section which read 
as follows: 


“A treaty or other international agreement shall be- 
come effective as internal law in the United States only 
through legislation by the Congress unless in advising 
and consenting to a treaty the Senate, by a vote of two- 
thirds of the Senators present and voting, shall provide 
that such treaty may become effective as internal law 
without legislation by the Congress.” 


On February 15, 1954, the first section of the Ferguson pro- 
posal was adopted by a vote of 62 to 20. This read: 


“A provision of a treaty or other international agreement 
which conflicts with this Constitution shall not be of any 
force or effect.” 


On February 16th, the third section of Senator Ferguson’s 
proposal was approved by a vote of 72 to 16. This provided: 


“On the question of advising and consenting to the 
ratification of a treaty, the vote shall be determined by 
yeas and nays, and the names of the persons voting for or 
against shall be entered in the Journal of the Senate.” 


The next day, February 17th, by a vote of 44 to 43, the second 
section of Senator Ferguson’s proposal was voted and Section 2 
of the Senate Judiciary Committee text, containing the “which” 
clause, as well as Sections 3 and 4 thereof, were eliminated, thus 
completing the substitution of the Ferguson proposal for the 
Judiciary Committee’s language and eliminating not only the 
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“which” clause, but also the “non-self-executing” clause. The 
second section of Senator Ferguson’s proposal provided that 
Clause 2 of Article VI of the Constitution (the supremacy 
clause) be amended by the addition of the following: 


“Notwithstanding the foregoing provisions of this clause, 
no treaty made after the establishment of this Constitu- 
tion shall be the supreme law of the land unless made in 
pursuance of this Constitution.” 


On February 25, 1954, the Senate rejected Senator Bricker’s 
additional amendment quoted above by vote of 50 to 42. 

On February 26, 1954, the Senate voted 61 to 30 to substitute 
Senator George’s substitute amendment for the Senate Judiciary 
Committee text. The “which” clause was thereby eliminated for 
all purposes. Thereupon on final passage, the George substitute 
failed, by a vote of 60-31, to obtain the necessary two-thirds vote. 


11. August 5, 1954, S.J. Res. 181 (83:2), introduced by Sena- 
tor Bricker. 

12. January 6, 1955. S.J. Res. 1 (84:1) , introduced by Senator 
Bricker. Hearings were held during eight days in April and May 
on S.J. Res. 1 before a Subcommittee of the Senate Judiciary 
Committee. These are bound in a volume of 1,016 printed pages. 


13. March 27, 1956. Wholly-new revised version of S.J. Res. 
1 (84:1) was proposed by the Committee on the Judiciary. 


14. January 7, 1957.S.J. Res. 3 (85:1) , introduced by Senator 
Bricker. This is the joint resolution now up for consideration, 
the text of which is set forth on page 2 of this report. 










































Current Trends in 
the Federal Securities Laws 


By THomas G. MEEKER 


It is indeed a privilege and an honor which you extended to 
me tonight—a privilege to appear before The Association of the 
Bar of the City of New York because this bar association is so 
well known and respected by lawyers everywhere, and an honor 
because of the illustrious members and representatives of the 
SEC who have preceded me in addressing your organization. 
I am indebted to your Committee on Post-Admission Legal 
Education, your Section on Administrative Law and Procedure 
and your Section on Corporate Law Departments for the kind 
invitation to be with you this evening. 

Perhaps many of you will recall that nearly 18 years ago your 
Section on Administrative Law and Procedure invited a then 
Commissioner and the then General Counsel to address an 
evening session of the Section. The Commissioner, whose 
untimely and sudden passing yesterday in New Haven has 
indeed been a shock to all of us, was Judge Jerome Frank. The 
General Counsel was your Chairman of the Committee on Post- 
Admission Legal Education of your Section on Administrative 
Law and Procedure, Chester T. Lane, who extended the invita- 
tion to me to be here this evening. 





More of you will recall a similar discussion some two years 
ago with the then Commissioner, now Chairman, J. Sinclair 
Armstrong, and my immediate predecessor as General Counsel, 
William H. Timbers. None of you will recall an address given 


Editor’s Note: Mr. Meeker, who is General Counsel of the Securities and 
Exchange Commission, delivered this address under the auspices of the Section 
on Administrative Law and Procedure of which Chester T. Lane is Chairman 
and the Section on Corporate Law Departments of which Thomas E. Monaghan 
is Chairman. The Securities and Exchange Commission, as a matter of policy, 
disclaims responsibility for any private publication by any of its employees. The 
views expressed herein are those of the author and do not necessarily reflect the 
views of the Commission or of the author’s colleagues upon the staff of the 
Commission. 
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to this Association some 55 years ago by the late Joseph H. 
Choate, one of the most distinguished members of your Asso- 
ciation. If you will indulge me in a personal remark, I have a 
very special interest in recalling that address tonight because it 
was a memorial to one of the two members of my family who 
have been privileged to be members of your Association, the 
late Charles F. Southmayd. I refer to several of the remarks 
made by Mr. Choate on the occasion of his address in May of 
1912. Mr. Choate told the Association that “Mr. Southmayd 
retired from practice at 60, being afraid, as he told me, that if 
he continued, he might make some mistake which I really 
believe that up to that time he had not done—at any rate he 
had made none that anybody else had found out about.” If 
my uncle were here I am certain he might observe that perhaps 
I should have taken a cue from him and retired before tonight. 

It is interesting to reflect, Mr. Lane, upon the changes 
wrought in our national economy since the Commission’s birth 
some twenty-two years ago. It has now become an accepted, vital 
part of the nation’s economy and its capital formation process. 
This process has expanded and changed and the Commission 
has had to meet new problems and new ideas as the result of 
its experience gained over those twenty-two years. There is, 
of course, a tremendous difference between the Commission’s 
impact on the American economy today compared with the 
1930's. In those early days Congress intended that the federal 
securities laws would, by effective enforcement, prevent the 
practices in the capital markets which had damaged the public. 
Comparatively speaking, capital formation was then at a stand- 
still. For instance, new issues of corporate securities offered for 
sale in 1934 were only 400 million dollars. In 1956, the figure 
was 13 billion dollars—3314 times more than it was in 1934. 
The volume of trading on the registered exchanges last year 
was nearly 37 billion dollars and the value of all stock listed 
on all exchanges reached a peak of approximately 260 billion 
dollars last July. The number of broker-dealers registered with 
the Commission reached a new high of about 4,670. Therefore, 
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with respect to today’s successful operation of the securities 
markets and the unimpeded flow of investment capital into 
industry, the problems arising out of the laws which the Com- 
mission administers, if not more difficult, are at least more 
complex. 

I should like tonight to discuss the current trends at the 
Commission with respect to these laws. This is a most opportune 
time to consider this subject as we enter the new year with a 
new Congress. Despite 22 years of effort, there is still need for 
Commission surveillance of the securities markets and an equal 
need for its continuing reexamination of the statutes it ad- 
ministers. 

For instance, right here in New York City we can see a 
resurgence of the “boiler rooms” of which I am sure you have 
read. 

The Commission, of course, is meeting and will continue to 
meet the 1957 boiler room problem by intensifying its enforce- 
ment work, and we are hopeful that with the increase in our 
staff authorized by the last Congress we may again put them out 
of business through the use of every legal means at our disposal. 

I am confident that in 1957 you will observe an aggressive 
three point program to meet the new problems arising in the 
securities markets. First, inspections of brokers and dealers, 
investigations of securities frauds, revocations, injunctions, and 
criminal proceedings will mushroom. Second, the Commission 
will continue to revise and strengthen a number of its rules and 
procedures. Finally, the Commission has been considering and 
will continue to consider how the Congressional intent to pro- 
tect the investing public may be brought up to date by legislative 
amendment of the existing statutes. Mr. Lane has suggested that 
you would perhaps be most interested in a discussion of these 
last two items and accordingly I should like to spend the balance 
of my time here tonight briefly reviewing some of those matters 
which I think you may expect will be considered by the 85th 
Congress and some of those rule-making changes which are now 
undergoing study at the Commission. 
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Under the federal securities laws’ the Commission is obligated 
to make legislative recommendations to the Congress and the 
Committees which have a duty of watchfulness over it* as the 
Commission deems desirable in the public interest. A legislative 
program, designed to make the Commission’s enforcement 
activities more effective by eliminating or minimizing various 
problems of a technical nature was submitted to the 84th Con- 
gress last year.* Unfortunately, the press of other business pre- 
vented Congress from considering them. I think you may expect, 
however, that the Commission will re-submit these technical pro- 
posals in substantially the same form to the 85th Congress, as 
well as additional proposals which are new but which likewise 
are designed to meet modern problems with equally modern 
enforcement concepts. 

Some of you may be familiar with the Commission’s 1956 
legislative program. Since the close of the last Congress the Com- 
mission has been studying all of the Acts which it administers in 
connection with the preparation of a legislative program for 
1957- I shall not attempt though to review in entirety either the 
1956 proposals or those which have been under study since the 
close of the last Congress. I will, however, touch upon some of 
those specific proposals, both old and new, which I believe are 
of interest to securities practitioners and the bar generally and 
which I think may be submitted to the 85th Congress. 

The “technical amendments” of last year were so called 
because they would not in any way change the basic philosophy 
or general effect of the statutes. Rather, they were designed to 
strengthen the jurisdictional provisions of the statutes, to correct 
certain loopholes or inadequacies, and to facilitate criminal 
prosecutions. We consider these proposals to be vital to the 
effectiveness of our enforcement work. I will discuss some of 


1Sec. 28, Securities Act of 1933; Sec. 21 (a), Securities and Exchange Act of 
1934; Sec. 23, Public Utility Holding Company Act of 1935; Sec. 46 (a), Invest- 
ment Company Act of 1940; Sec. 216, Investment Advisers Act of 1940. 


* Sec. 136, Legislative Reorganization Act of 1946. 


*§. 3915, H.R. 11129, 84th Cong., 2d Sess. 
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these proposals in a few minutes. However, other bills were 
introduced in the 84th Congress which did not originate with 
the Commission but which we have been studying and are con- 
tinuing to study. 

One problem which has grown and become troublesome in 
the past few years has been the abuse of the so-called Regulation 
A exemption. As you may know, this regulation, enacted pur- 
suant to Section 3(b) of the Securities Act of 1933, permits 
offerings for issues of securities that do not exceed $300,000 
without compliance with the registration provisions of the Act 
subject to terms and conditions provided by Commission rule 
or regulation. As might be expected, a numerically few yet 
increasing number of unscrupulous promoters have abused this 
exemption. As a result, a good many investors in Regulation A 
securities have suffered serious losses. The Commission has 
already taken affirmative action under its rule-making power to 
eliminate some of the abuses which have become prevalent. You 
may recall that the Commission revised Regulation A last July’ 
adding, among other things, special requirements for offerings 
by companies newly organized or those without a net income for 
at least one of the preceding two years. The Commission is 
presently giving consideration to announced proposals’ which 
would make the exemption available only to issuers and offer- 
ings meeting specified standards based upon a record of net 
earnings on the part of the issuer or upon a limitation of the 
number of units of securities that might be issued pursuant to 
the exemption as distinct from the aggregate offering price of 
the securities. Alternative provisions are being considered which 
would require the meeting of one or the other of the two 
standards mentioned, the meeting of both, or the meeting of 
either. 

Section 3 (b) was the subject of considerable Congressional 
interest during the 84th Congress. Representative John B. 


* Securities Act Release No. 3663, July 23, 1956. 
* Securities Act Release No. 3664, July 23, 1956. 
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Bennett of Michigan introduced a bill’ nearly two years ago 
which would have repealed the exemption. The Commission felt 
that repeal would adversely affect the raising of capital by 
legitimate small business enterprises, and thus opposed it. 

Last spring Representative Bennett introduced another bill’ 
which would apply to persons associated with an exempt offering 
the same civil liabilities that apply to persons associated with a 
registered offering.” The Commission opposed this bill because 
it felt it would in substance require the equivalent of registra- 
tion for small issues and thus have the indirect effect of repealing 
the exemption. However, the Committee on Interstate and 
Foreign Commerce favorably reported the bill’ and, although it 
was passed over in the last session of the Congress, it may again 
be introduced in the 85th Congress. 

Representative (now Judge) Arthur G. Klein of New York 
had a different approach. He introduced a bill” which would 
have enlarged the area of civil liabilities under Section 12 of 
persons responsible for misstatements or omissions of material 
facts, or for misrepresentation or fraud, in connection with 
Section 3 (b) exempt offerings, but which would not have gone 
as far as the Bennett bill, which applies liability, virtually of a 
fiduciary nature, to all persons associated with an offering despite 
lack of knowledge of or responsibility for fradulent misstate- 
ments or omissions. The Commission felt that Judge Klein’s 
approach was clearly in the public interest. You may be inter- 
ested to know that Representative Leonard Farbstein of New 
York re-introduced the Klein bill provisions on January 3," and 
I believe that the Commission will continue to support this 
legislation in 1957. 

There is another aspect of Section 3 (b) of the Securities Act 


* H.R. 5701, 84th Congress. 

7H.R. 9319, 84th Congress, Companion bill, S. 4113, introduced by Senator 
Purtell. 

® Sec. 11, Securities Act of 1933. 

* H.R. Rep. No. 2513, 84th Congress. 

” H.R. 11308, 84th Congress. 
“H.R. 173, 85th Congress. 
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which may be of interest to you. This is a proposal to amend 
Section 3 (b) , so as to make the exemption available to issues of 
securities that do not exceed $500,000 subject to appropriate 
terms and conditions. 

The amount originally was $100,000. It was increased by 
Congress in 1945 to the present $300,000.” 

The Commission’s legislative proposals of 1954, among other 
things, would have increased the exemptive limit to $500,000.” 
The increase was approved by the Senate. It was the only pro- 
posal deleted by the House Committee on Interstate and Foreign 
Commerce.“ The Committee indicated its reason to be that a 
purchaser of exempt securities does not have a cause of action 
against the issuer and others for false or misleading statements 
or omissions as he would under Section 11 in the case of regis- 
tered securities.” If the Klein-Farbstein approach to strengthen 
these provisions, which we have just discussed, is favorably con- 
sidered by the Congress, this objection may no longer be an 
obstacle to the increase of the exemptive limit. 

I might add that the proposal to raise the exemptive limit is 
supported by the President’s Cabinet Committee on Small 
Business.” Last August, the Committee recommended to the 
President that the maximum amount be raised to $500,000, and 
suggested that the Commission should limit the exemption 
privilege to seasoned businesses and should withhold it from 
issuers of so-called ‘‘penny stocks.” The proposal will afford the 
Commission greater flexibility to adjust requirements to the 
needs of small issuers. 

Let me briefly mention one more problem in connection with 
exemptions from registration to which we have been giving a 
great deal of attention recently. The Commission’s latest Annual 
Report, its 22d,” points out that a substantial but undetermined 


*® Public Law 55, approved May 15, 1945. 

* Incorporated in S. 2846, H.R. 7550, 8grd Congress. 
“H.R. Report No. 1542, 83rd Congress, 2nd Session. 
* Ibid p. 18. 

Progress Report to the President, Aug. 9, 1956. 

" January 3, 1957, P- 4- 
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number of securities have been sold in violation of the registra- 
tion and prospectus provisions of the Securities Act pursuant to 
claimed exemptions which, in fact, were not available. We be- 
lieve that these sales have been made in the main under claims 
of the “private offering’ exemption” and the intrastate exemp- 
tion” and in numerous instances have involved fraud. In most of 
these cases the Commission has no means to discover facts 
showing the unavailability of a particular exemption until it 
receives, months after sales have been made, reports or com- 
plaints from unwary public investors who have been “taken” for 
substantial sums. 

Further complicating the Commission’s problems in this area 
has been the fact that an increasingly large number of securities 
claimed to have been issued pursuant to these exemptions have 
been transferred to United States citizens through Canadian, 
Swiss, Lichtenstein, and other foreign financial institutions, 
under foreign laws which make it difficult or impossible to trace 
the transactions in which the securities have been sold to the 
public or to determine the availability of the exemption. We 
have increased our efforts to discover sales to the public made 
without registration at the earliest opportunity in order to deter- 
mine whether in fact these exemptions were available and if 
not to take appropriate legal action. But this does not help the 
investor who has parted with his money without the benefit or 
the full disclosure provisions which would be required where 
the exemption in fact was not available. 

Therefore the Commission is now considering the feasibility 
of requiring, perhaps by statute, rule or regulation, the filing of 
some form of advance notice of reliance upon the private offer- 
ing and intrastate exemptions. 

Let me just touch upon one more aspect of this exemption 
problem, which, as you can well see, has many facets and in 
which your Association has expressed great interest. Rule 133 


*® Sec. 4 (1), Securities Act of 1933. 
* Sec. 3 (a) (11), Securities Act of 1933. 
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as currently in effect defines the terms “‘sale,” “offer,” “offer to 
sell,” and “offer for sale” so as to make the registration and 
rs prospectus requirements of the Act inapplicable under certain 
circumstances to corporate mergers, consolidations, reclassifica- 
tions of securities and acquisitions of assets of another person, in 


yf conformity with the statutory provisions of the state of incorpo- 
- ration or the organic instruments. For many years the Commis- 
t sion has taken the position that certain such transactions did not 
- involve the offering or sale of securities, and hence registration 


of the new securities resulting from such transactions was not 
required under the Act. With the passage of time, this interpre- 
tation, commonly referred to as the “no sale” theory, has been 


: administratively narrowed by the Commission. Moreover, the 
. theory of Rule 133 has not been extended by the Commission 
1, to the other statutes which it administers. 
s, As a result of the “no sale” theory, a considerable number of 
“ transactions have been effected without registration in situations 
- where security holders have, in effect, been traded out of their 
e holdings into new securities of an entirely different company or 
le business without the legal protection afforded by the registra- 
r- tion provisions of the Act and without proper information as 
if to the nature of the enterprise into which they were going. Also 
e the rule has facilitated distributions of securities to the public 
- for cash without compliance with the registration requirement 
e of the Act. The Commission felt that this situation was of 
sufficient gravity to warrant a thorough re-examination of the 
y “no sale” theory. The Commission recently released a notice” 


if of a proposed revision of the rule which, if adopted, will make 
the exemption unavailable for these transactions, but would not 
operate to make any exemption presently available under the 


n Act or Commission Rules and Regulations unavailable to 
n securities issued in transactions of the character covered by 
3 Rule g(a) (g). The proposed revision would in effect rescind 


the existing Rule 133 and substitute therefore a rule which 


*” Securities Act Release 3698, October 2, 1956. 
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would define an “offer” to include the solicitation of a vote, 
consent, or authorization of stockholders of a corporation in 
favor of such mergers, consolidations, reclassifications of secur- 
ities and transfers of assets. Under the revised rule a sale would 
be deemed to occur when the approval of stockholders to the 
merger, consolidation, reclassification or transfer is obtained. 
We have received a number of comments from the industry and 
the bar. There will be an open hearing on this proposal at the 
Commission’s Washington office this Thursday, January 17. 

Registration and exemptions therefrom are not the only 
problems. —The Commission has been reviewing its admin- 
istrative hearing procedures. Some modernization of its stop 
order procedure as set forth in Section 8 of the Securities Act 
(and incidentally Section 305 of the Trust Indenture Act of 
1939) may well be overdue. As Section 8 is presently written, 
whenever the Commission has reason to believe a registration 
statement is false or misleading in any material respect, it must 
first have a hearing before it can issue a stop order to prevent 
the statement from becoming effective or to suspend its effec- 
tiveness. Our experience is that in many cases a registrant does 
not really dispute the allegations considered at such a hearing. 
Nevertheless, because the hearing has been definitely set as 
required by the statute the registrant generally appears at the 
hearing but presents little or no evidence to contradict the 
facts developed by the Commission staff. Frequently he tacitly 
admits the deficiencies by filing amendments during the 
hearing. 

This lack of any genuine issue of fact at the hearing, together 
with the filing of correcting amendments before the close of 
the hearing, has caused confusion and delay. Until now the 
Commission has dealt with the problem on an ad hoc basis, 
sometimes exercising its discretion to consider amendments filed 
after the proceeding has been initiated and sometimes deferring 
such consideration until after a stop order has been issued at 
the close of the hearing. 

Perhaps the statute should be amended to provide for a 
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hearing only where the registrant desires to stand on the 
material last filed with the Commission and thereby raise a 
genuine issue of fact or law in a hearing on such material. At 
any rate, the Commission may well make some recommendation 
to the Congress in an attempt to clarify and simplify its stop 
order procedure. 

Section 10(f) of the Securities Act provides, inter alia, that 
the Commission may require by rule and regulation the filing 
of forms and prospectuses used in connection with the offer or 
sale of registered securities. 

The Commission may recommend that an obvious gap in 
Section 10(f) be corrected so that it will have explicit power 
to require the filing of supplemental sales literature used in 
connection with the offer or sale of registered securities. Similar 
provisions are already contained in Section 24 (b) of the Invest- 
ment Company Act with respect to sales literature of certain 
investment companies and their underwriters, and in Rule 258 
with respect to sales material used by companies filing under 
Regulation A. It should be evident that investors are entitled 
to the same safeguards under registration as under Regula- 
tion A. 

As I have said, it is extremely likely that all the proposals to 
amend the Securities Act included in the 1956 technical amend- 
ment program” will again be urged upon the new Congress. I 
will mention those which may be of particular interest to you. 
For instance, whether or not a registrant can withdraw a pro- 
posed registration statement prior to its effectiveness is a prob- 
lem arising out of Jones v. S.E.C.,” an early case wherein the 
Supreme Court held that the registrant could withdraw as a 
matter of right. This holding has been given a limited con- 
struction in subsequent decisions.” Last year the Commission 


1S. 3915, H.R. 11129, 84th Congress. 

298 U.S. 1 (1936). 

** Cf. Resources Corporation International v. S.E.C., 103 F. 2d g29 (C.A.D.C., 
1939); Oklahoma-Texas Trust v. S.E.C., 100 F. 2d 888 (C.A. 10, 1939); S.E.C. v. 
Hoover, 25 F. Supp. 484 (N.D. IIL, 1938). 
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proposed that Section 6 (c) be amended so as to limit the right 
to withdraw by requiring the Commission’s consent, and to give 
the Commission the right to impose such terms and conditions 
as may be appropriate in the public interest. 

Then the question arises under the present Section 12 (2) as 
to whether the mails or interstate facilities must be used in 
making the misrepresentation in order for civil liability to 
attach, or whether any use of the mails or interstate facilities is 
sufficient to create liability. The Second and Fifth Circuits have 
construed this section so that the delivery of securities by mail 
was sufficient to create liability. The Seventh Circuit, however, 
held that the misrepresentation itself must have been trans- 
mitted through the mails or by use of interstate facilities. 
Accordingly, the Commission likely will propose that the statute 
state clearly that the section would apply if there were any use 
of the mails or interstate facilities. Actually, this would merely 
conform jurisdiction for private actions to that already provided 
for the Commission by Section 17 (a) . 

Let me just mention the subject of injunctions. Section 20 (b) 
of the 1933 Act provides that the Commission may obtain an 
injunction when it appears that any person is engaged or about 
to engage in any acts or practices which constitute or will con- 
stitute a violation of the Act or any rule or regulation. This 
section should be clarified to make it plain that injunctions may 
arise on a showing that a defendant “has engaged” in acts con- 
stituting a violation, instead of requiring a showing that the 
defendant “is’’ so engaged. Violations frequently come to our 
attention after the Act has been violated. While past violations 
are considered a sufficient basis for injunction by some courts 
since they indicate the possibility of future violation, other 
courts regard the problem as discretionary. The Commission’s 
enforcement of the Act would be aided if the statute expressly 
stated that a past violation was a basis for an injunction. The 
same proposal will be suggested as an amendment to Section 
20 (b) of the 1934 Act. Both the Investment Company Act™ and 


* Section 42 (e). 
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the Investment Advisers Act* so state. So the proposed amend- 
ment would make the Acts uniform in this respect. 

Another section of the 1933 Act which should be clarified, 
I think, is Section 24, which makes any untrue statement or 
omission of a material fact in a registration statement a criminal 
offense. It seems only logical that this section be amended to 
apply not only to registration statements but to all other docu- 
ments filed under the Act as well. Misrepresentations can be 
just as vicious and fraudulent when contained in a Section g (b) 
exemptive filing as they would be in a registration statement. 
Whether or not a misstatement is a crime should not depend on 
the method by which it is filed. 

Before leaving the Securities Act, I should like to mention 
that the Commission has proposed adopting a note to Rule 460” 
which would, if adopted, specify certain of the more common 
situations where it is the Commission’s policy to deny accelera- 
tion of the effective date of a registration statement under the 
standards of Section 8 (a) of the Act. A number of Commission 
practices with regard to withholding acceleration have devel- 
oped over the years, the legal validity of some of which has 
been challenged by members of the Bar. Some individuals have 
even gone so far as to suggest that the statute be amended to 
take away from the Commission the power to deny acceleration 
in certain circumstances. 

The Commission has felt that administrative practices which 
have developed over the years should be made known to the 
public and subjected to public scrutiny. 

I should mention to you that there are several policies regard- 
ing acceleration which have been developed in the last year to 
meet administrative problems. These pertain to the Commis- 
sion’s unwillingness to grant acceleration where during the 
pre-filing or post-filing but pre-effective period there is evidence 
of “gun jumping,” that is, pre-effective sales which are illegal. 
Also, we have been withholding acceleration where one or more 


* Section 209 (e). 
* ond Annual Report, p. 46. 
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of the underwriters does not meet the test of financial respon- 
sibility required under the Exchange Act, and, most important, 
we have been withholding acceleration where apart from the 
processing of the registration statement itself we have been 
making an investigation of the issuer or the underwriter for 
illegal or fraudulent activities. We have been acting in this area 
case by case and believing, as we have done so, that we are 
fulfilling the over-all objectives of investor protection expressed 
in the Securities Act. The Commission is holding open hearings 
this Thursday, January 17, on the proposed note. 

Now I'd like to mention a proposal which would apply to 
both the Securities Act and the Securities Exchange Act. Most 
of the provisions of both Acts which apply to the public gen- 
erally or to all brokers and dealers, base Federal jurisdiction on 
the use of the mails or facilities of interstate commerce in the 
particular transaction which is prohibited. The Commission 
believes that these sections should be applicable to registered 
brokers and dealers and to members of national securities 
exchanges irrespective of any use of the mails or facilities of 
interstate commerce in the particular transaction. In short, the 
status of a person as a registered broker-dealer or as a member 
of a registered exchange would be relied upon as one basis for 
federal jurisdiction under the provisions of both the Securities 
and the Securities Exchange Acts. 

It appears safe to predict that one bill to amend the Exchange 
Act, introduced in the last Congress by Senator Fulbright,” will 
be re-introduced. The bill would apply the financial reporting, 
proxy, and insider reporting and trading provisions” of the 1934 
Act to all corporations having 750 or more stockholders, or debt 
securities of 1 million dollars or more outstanding in the hands 
of the public, and 2 million dollars of assets. The securities of 
these companies are not listed and traded on national securities 
exchanges and thus are exempt from those provisions. In 
response to the bill we made a complete objective study of the 





































S. 2054, 84th Congress (See also H.R. 7845). 
* Sec. 7,12,13,14 and 16, Securities Exchange Act of 1934. 
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financial reports and proxy soliciting material of these com- 
panies, large publicly held corporations, which number about 
1,200 in all. We endorsed enactment of the financial reporting, 
proxy and insider reporting provisions of the bill, but recom- 
mended deferral of any action on the application of the insider 
short-swing-trading recovery provisions to these unlisted secur- 
ities pending further study.” The Commission considers the 
proposed legislation as a whole, however, to be consistent with 
the standards expressed by Congress in the federal securities 
laws and vitally necessary for the protection of public investors 
in these large, publicly held corporations. 

In addition, the Commission is extending its study, pursuant 
to Senator Fulbright’s request, so as to obtain information about 
the financial reporting and proxy practices of insurance com- 
panies, to provide a basis for further consideration by the 85th 
Congress. The Commission had not previously included insur- 
ance companies in its study because the bill had contained an 
exemption for such companies. The Commission is, however, 
now studying some 530 insurance companies to obtain the data 
necessary for its forthcoming report to the Congress. 

I think you may also expect that the Commission will again 
press for some technical amendments to the Securities Exchange 
Act of 1934, similar to those submitted to the last Congress.” For 
instance, the present definition of the term “member” of an 
exchange expressly includes each partner of a member firm but 
does not expressly include officers and directors of a member 
corporation.” Since the national securities exchanges now allow 
corporate memberships, it is difficult to see why officers and 
directors of the member corporation should not be required to 
meet the same standards and be subject to the same sanctions as 
they would be if a member firm were a partnership. 

Another likely recommendation with respect to securities 


* Report of Securities and Exchange Commission to Senate Banking and Cur- 
rency Committee, May 17, 1956. 

*S. 3915, H.R. 11129, 84th Congress. 

* Sec. 3 (a) (3), Securities Exchange Act of 1934. 
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exchanges would eliminate the present provision in Section 6 (e) 
which provides that the Commission shall enter an order either 
granting or denying registration of securities exchanges within 
thirty days after the application is filed. This provision has 
created serious difficulties both for the Commission and the 
attorneys representing the applicant. Within that thirty-day 
period the Commission must examine the application to deter- 
mine whether the rules of the exchange meet the statutory 
standards, conduct an investigation, order a hearing, conduct a 
hearing, review the record, and enter an order, including the 
preparation and writing of an opinion where this is appropriate. 

If the thirty-day requirement were eliminated from this sec- 
tion, it would be consistent with the requirements in Section 
15A (e) which does not limit the Commission’s time to enter its 
order granting or denying the registration of a national securities 
association. 

The manipulation and stabilization provisions for securities 
registered on national securities exchanges have also been con- 
sidered. It is proposed to make certain minor changes to 
strengthen these provisions of the Exchange Act, without alter- 
ing their general purpose or effect. 

Section g(a) (1) prohibits manipulation by the use of what 
are commonly known as “matched orders.” It is designed to 
prohibit manipulation by arrangements, perhaps among con- 
federates or co-conspirators, to enter buy and sell orders at 
substantially the same time for the purpose of creating a false 
appearance of activity and influencing the price. In order to 
come within the prohibition, however, the section now requires 
that the orders must be of substantially the same size, at sub- 
stantially the same time, and at substantially the same price. 
The Commission would delete the words “‘substantially the same 
size.” The Court of Appeals for this circuit strictly interpreted 
this phrase.” Stock exchange rules and practices normally result 
in orders being executed in 100-share lots. Therefore the over- 


* Wright v. S.E.C. 112 F. 2d 89,93. 
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all size of the buy and sell orders placed by a manipulator at a 
given time ordinarily has no relationship to the effectiveness of 
“matched order” manipulation. 

Section g(a) (2) contains more general anti-manipulative 
provisions. Section g (a) (6) authorizes the Commission by rule 
to regulate stabilization of securities registered on national 
securities exchanges. Each of these subsections now requires 
proof of a “series of transactions.” The more detailed rules of 
the Commission with reference to manipulation and stabiliza- 
tion,” adopted pursuant to section 10(b) of the Act, apply to 
individual manipulative or stabilizing transactions, without re- 
quiring proof of a series of such transactions. Experience has 
shown that where the price at which a large distribution of 
securities is going to be made is keyed to the market price exist- 
ing at the commencement of the distribution, as is commonly 
the case, even one manipulative transaction can affect the over- 
all price paid by the public and received by the distributors by 
many thousands of dollars. It is, therefore, proposed to make 
sections g(a) (2) and g(a) (6) applicable where one or more 
manipulative or stabilizing transactions is effected. The proposal 
merely involves the codification in the statute of a principle 
already in effect under the Commission’s rules relating to 
manipulation and stabilization. 

Section 10 contains prohibitions against effecting short sales 
and against engaging in fraudulent activities in the purchase or 
sale of securities, in contravention of Commission rules. It is 
proposed to revise and strengthen the jurisdictional provisions 
of the section in some respects and to request Congress to enact 
as part of the statute itself the Commission’s general anti-fraud 
rule under section 10(b), Rule 10b-5." This rule is generally 
similar to the anti-fraud provisions of section 17 (a) of the 
Securities Act, except that section 17 (a), applies only to frauds 
in the sale, as distinguished from those in the purchase of 
securities. The proposed codification of the rule will, I think, 


* Rule 240.10b-1 through 240.10b-8. 
“Formerly called Rule X-10B-5. 
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make the Act more effective as a basis for criminal prosecution, 
particularly in view of the fact that section 32 provides that no 
person shall be subject to imprisonment for violation of a rule 
if he proves he had no knowledge of such rule. 






































Section 15(b) provides for the registration of brokers and 
dealers and for the denial, revocation, withdrawal and cancella- 
tion of such registration. Proposals being considered by the 
Commission relate to the bases on which registration may be 
denied or revoked, the sanctions which the Commission may 
impose, and the procedures to postpone the effectiveness of a 
registration. 

For instance, the Commission feels that the conviction of any 
“financial-type” crime should be enough on which to base denial 
or revocation, rather than the present limitation to convictions 
arising out of securities transactions or from conducting a 
broker-dealer business. 

Again, the Commission also feels that it should have an ex- 
panded power to suspend the registration of a broker-dealer 
where it believes that revocation is too drastic. 

Let us now take up one more proposed revision to the 1934 
Act. Section 12(d) gives the Commission authority to deal by 
rule with the problems of so-called “when-issued trading,” that 
is, trading in a security prior to its issuance under contracts 
providing for delivery and settlement “when, as and if” the 
security is issued. However, this provision, like many other pro- 
visions of the statute as originally adopted, applies only to the 
exchange markets, rather than to the over-the-counter markets. 
It is proposed that the Commission be given similar authority 
with respect to “when-issued trading” in the over-the-counter 
markets. 

Another area in which you may expect some legislative pro- 
posals is in the regulation of Investment Advisers. The Invest- 
ment Advisers Act of 1940 provides for the registration with the 
Commission of persons engaged in giving investment advice for 
compensation with certain specific exceptions such as banks, 
publishers of publications of general circulation and certain 
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professional men such as lawyers, accountants, engineers and 
teachers. The jurisdiction of the Commission under this statute 
is, however, very limited. 

While the Act prohibits fraudulent and deceptive practices, 
the Commission has no present authority under the Act to 
inspect investment advisers’ books and records to say nothing of 
its lack of authority to require that books and records be main- 
tained. It has no adequate means of determining whether 
investment advisers are mishandling clients’ funds or securities 
or engaging in other fraudulent practices in connection with 
their business. 

Any investment adviser who has not been convicted of certain 
types of crimes, who is not subject to an order enjoining him 
from engaging in certain activities, and who files an accurate 
and complete application, is eligible to become registered as an 
investment adviser. ‘The provisions of the Act prohibiting 
fraudulent practices at present apply only to investment advisers 
who happen to be registered.” 

In 1945 the Commission submitted a report to Congress point- 
ing out many deficiencies in the Investment Advisers Act and 
recommending a number of amendments to make it more effec- 
tive. Unfortunately no action has been taken on these recom- 
mendations. 

You may expect that the Commission will submit to Congress 
a report on the presently existing inadequacies of the Act, 
together with suggested correcting amendments which I shall 
not enumerate in detail. 

The Commission also is contemplating some revision of the 
Investment Company Act of 1940. I will not attempt to list the 
proposals, beyond saying that some are being considered which 
will further the basic purpose and policy of the statute without, 
however, extending its present supervision over investment com- 
panies and their affiliates. 

Within the very near future, I expect that the Commission 


5 Section 206. 
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will send drafts of its proposed legislative program to the 
registered securities exchanges, the National Association of 
Securities Dealers, and other interested organizations. There- 
after a conference will be called by the Commission with respect 
to this program. 

As you might have gathered from what I have said, the Com- 
mission has given considerable study and thought to its amend- 
ment program. The end result will be, I am sure, increased 
investor protection and more modern procedures at the 
Commission. 

















Recent Decisions of the 
New York Court of Appeals 


By SHELDON OLIENSIS AND JOSEPH H. FLomM 


WOJCIK V. MILLER BAKERIES CORP. 
(18 Law Rep. News, No. 31, p. 14, April 12, 1957 


The Court of Appeals, dividing 4-3, writing three opinions, and reversing 
a unanimous decision of the Appellate Division, Second Department, has 
made a recent pronouncement on contingent fees in personal injury actions 
which may prove of great practical importance to practitioners. 

Plaintiff, seriously injured in an automobile accident, executed a retainer 
agreement with an attorney, G., providing for payment to G. of 50% of 
the gross recovery, regardless of whether the suit terminated by trial, 
settlement or otherwise. According to his subsequent testimony, G. spent 
about an hour getting the retainer, ten minutes inspecting the police 
blotter, four or five hours interviewing witnesses, three hours preparing 
the complaint, and about five hours preparing the bill of particulars. In 
addition, he frequently accompanied plaintiff to his physician, was present 
at the examination by defendant’s physician, and conferred frequently 
with plaintiff personally and by telephone. 

Thereafter, plaintiff retained V. as his attorney. G. and V. entered into 
a stipulation of substitution, prepared by G. and signed by the plaintiff 
as well as both attorneys, which gave G. 20% of the gross recovery 
(whether after trial or by settlement) without deduction of any kind, 
either for further disbursements or for reimbursement of the compensation 
insurance carrier, the fee to be paid to G. by V. 

Just prior to trial, the case was settled for $75,000, at the suggestion of 
the judge presiding at the settlement conference. V. consented that the 
counsel fee be computed on the basis of gross recovery less the amount of 
the compensation lien (some $g200). G. however, refused to consent or to 
indorse the settlement check. V. then moved to compel G. to abide by the 
terms of the settlement. 

On the return date of the motion, the judge examined G. as to his 
services; V., at the court’s suggestion, did not testify as to his services, 
relying instead on the judgment of the court. The court then ruled that 
the original 50% retainer agreement was unconscionable and void as 
against public policy and that the maximum fair return for all counsel was 
one-third of net recovery (after deduction of the compensation lien), or 
approximately $22,000, divided one-third ($7,300) to G., two-thirds 
($14,600) to V. The Appellate Division, Second Department, unanimously 
affirmed this disposition without opinion. 

The majority of the Court of Appeals, per Judge Froessel, reversed. 
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The original 50% retainer agreement was terminated by G.’s discharge. 
It was irrelevant, therefore, whether or not that agreement was unconscion- 
able “much as we may agree with the lower courts as to the practice of 
attorneys arbitrarily charging their clients 50% of any recovery, regardless 
of trial, appeal, or settlement, or the nature and amount of services 
rendered. .. .” 

The only question, then, was as to the stipulation of substitution. There 
was no finding, nor any basis for a finding, of fraud, undue influence or 
any abuse of the attorney-client relationship with respect to that agreement 
(italics by Court). G. did not deal directly with the plaintiff, but only with 
V. This was “essentially a dispute between two attorneys.” Rules designed 
to prevent an attorney's taking advantage of his confidential relation with 
a client were therefore inapplicable. Under the circumstances, there was 
“simply no basis for disregarding the agreement.” 

G. therefore should receive the full amount specified in the stipulation 
of substitution, i.e., 20% of the gross recovery ($15,000). V., who had con- 
sented to the fixing of a maximum total fee of $22,000, would get the 
remainder, $7,000. 

The first of two dissenting opinions was by Judge Dye. While an 
attorney’s compensation is governed by agreement, when it is made con- 
tingent on the amount of recovery it should always be subject to the 
supervision of a court as to its reasonableness. Although the stipulation of 
substitution was between two attorneys, the court should scrutinize it since 
it replaced a contingent fee retainer. Judge Dye rejected G.’s contention 
that the court lacked power to do anything but enforce the agreement, 
absent fraud or overreaching. The holdings below that the court had 
inherent judicial power to scrutinize contingent fee contracts in personal 
injury cases, including contracts substituted therefor, could not be rejected 
as a matter of law, nor could it be said that their actions constituted an 
abuse of discretion. 

Judge Van Voorhis also wrote a dissenting opinion, in which Judge Fuld 
joined. It was not necessary to affrmance, Judge Van Voorhis stated, to 
hold that G.’s charge of $15,000 was “unconscionable as a matter of law, 
although I believe it to be so.” An opinion in a prior case had been 
“prescient” and seemed to “have been written with a segment of the 
negligence Bar of today in mind” in stating that attorneys’ fees, especially 
in negligence cases, had in some cases been “exorbitant, if not scandalous, 
and have tended in a measure to bring the profession into disrepute.” 

In the instant case, the dissenters felt, the discrepancy between the real 
value of the legal services rendered by G. and the $15,000 which he claimed 
as his fee was sufficiently great to sustain a determination that it was 
“unconscionable” within the definition of a prior case, i.e., “sufficient to 
show that an unfair advantage was taken of the client or, in other words, 
that a legal fraud was perpetrated upon him.” 

The dissenters pointed out that the result reached by the majority 
would cost either V. or the plaintiff approximately $7,700. In the dis- 








th 


oC 
gr 


di 
re 
of 





—_— 


we 





RECENT DECISIONS 369 


senters’ view, the reversal would expunge the ruling below and subject 
plaintiff to liability to V. in quantum meruit. 

The decision is interesting as one of the most detailed examinations 
by the Court of Appeals in recent years of the question of contingent fees. 
Although Judge Van Voorhis states that “nothing in this opinion condemns 
contingent fees per se,” the dissenting judges’ strong comments leave little 
doubt as to their position with respect to the desirability of close supervision 
of contingent fees by the Court. 

The majority found it unnecessary to rule on many questions raised by 
the dissents, because of the majority’s disposition of the case on the narrow 
ground that, in effect, only a dispute between attorneys was concerned. 
The majority grasped the opportunity in passing, however, to register 
disapproval of one specific practice, i.e., charging of a 50% contingency 
regardless of whether the recovery was by trial or settlement and regardless 
of the services rendered. 

The opinions seem particularly significant to practitioners at this time 
because of the recent institution by the Appellate Division, First Depart- 
ment, of a maximum schedule of fees in personal injury cases. This schedule 
is currently under attack in a litigation which may ultimately reach the 
Court of Appeals. The instant decision may be revelatory of the probable 
attitude of several of the members of the Court in that suit or in similar 
suits. 


ALLEN V. BILTMORE TISSUE CORPORATION 
(2 N.Y. 2d 534, April 4, 1957) 


The considerable uncertainty in New York as to the restraints which a 
corporation may permissibly impose on the transfer of its stock has been 
clarified to a certain extent by a recent unanimous decision of the Court of 
Appeals, reversing a unanimous decision of the Appellate Division, Second 
Department. 

The by-laws of the defendant corporation gave it the right to purchase, 
on the death of a stockholder, the shares of the corporate stock owned 
by the stockholder “for the same price that the Corporation received 
therefor originally.” If the corporation did not wish to purchase the stock, 
the board of directors could empower “such of its existing stockholders 
as it sees fit” to purchase the stock at the same price. If the option was 
not exercised within ninety days, the stock then could be disposed of as 
the stockholder’s representative saw fit. The by-laws contained a compar- 
able provision (not involved in the instant case) restricting stock transfers 
during the life of the stockholder. 

Plaintiffs’ decedent purchased five shares of the corporation’s stock in 
1952 at $5.00 a share, received a stock dividend of five more shares in 
1936, and, two years later, purchased an additional ten shares at $10.00 
per share. Each stock certificate bore the legend “Issued subject to restric- 
tions in sections 28, 29 and go of the By-laws.” 
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On the death of plaintiffs’ decedent, the directors voted to exercise 
the corporation’s option to purchase the stock. The executors declined to 
sell the stock to the corporation and insisted that the stock be transferred 
to them. When this demand was refused, they brought this action to compel 
the corporation to accept surrender of the decedent’s stock certificate and 
to issue a new certificate to them. The corporation counterclaimed for 
specific performance, based on its exercise of the option. 

Special Term granted judgment on the counterclaim and dismissed the 
complaint. The Appellate Division, Second Department, reversed, directing 
transfer of the stock to the plaintiffs and dismissing the counterclaim on 
the ground that the by-law was void. 

In reinstating the judgment of Special Term, the Court of Appeals, 
through Judge Fuld, held, as had both lower courts, that the legend 
appearing upon the stock certificate complied with the requirement that 
any by-law restriction upon the transfer of shares must be “stated” upon 
the certificate. 

The Court then upheld the validity of the by-law as a reasonable 
restraint on the transferability of stock. Noting the general rule that stock 
certificates, like all personal property, are not subject to unreasonable 
restraints upon alienation, the Court stressed the judicial tendency to 
sustain first option provisions restricting stock transfer provided they were 
“reasonable” and provided the stockholder acquired the stock with notice 
of the restriction. 

What the law condemns, the Court stated, is not a restriction on transfer, 
but an effective prohibition against transferability. If the by-law rendered 
the sale of stock impossible to anyone except to the corporation at whatever 
price it wished to pay, it would be stricken down as illegal. But here the 
corporation had its option for only a ninety-day period and, if it did not 
exercise its privilege within that time, the stockholder’s representative 
could then dispose of the stock as he saw fit and the stock would thereafter 
be free of the restriction. 

The Appellate Division had invalidated the restriction because of the 
“unreasonableness” and “unfairness” of the price specified in the by-law, 
i.e., the price at which the shares had originally been purchased from the 
corporation. The Court of Appeals rejected the Appellate Division's 
conclusion, stating that this rationale would encourage litigation wherever 
the price specified in the restriction was other than an easily ascertainable 
fair market value. 

The validity of the restriction on transfer, the Court stated, does not 
rest on any abstract notion of intrinsic fairness of price. To be invalid, 
more than mere disparity between option price and current value of the 
stock must be shown. The parties having agreed on a price formula and 
provision having been made to free the stock for outside sale should the 
corporation not exercise the option, the restriction was reasonable and 
valid. 

Practical considerations undoubtedly weighed heavily in the Court’s 
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result. It is far from rare for a closed corporation whose stock has no 
readily ascertainable market value to include first option provisions in its 
by-laws. Failure of courts to enforce strictly a price formula contained in 
such by-laws could well lead to frequent applications for judicial appraisal 
of the value of the stock—a task which courts would understandably be 
reluctant to assume. 

The decision is noteworthy in that it reaches this result in a particularly 
hard case. The by-law here involved goes far to destroy the effective 
transferability of the corporation’s stock, since, however much the 
corporation prospered, a stockholder, upon selling his shares, would have 
little likelihood of receiving more than his original investment. 

While the by-law here involved was upheld, it might not be safe to 
assume that it thereby received judicial approval in its entirety. It was 
unnecessary for the Court to rule explicitly on the provision of the by-law 
that, if the corporation did not elect to exercise the option, the option 
could be exercised, still at the original purchase price, by such of the 
existing stockholders as the directors designated. The validity of this 
provision—permitting the board to confer the option right on any stock- 
holder it chose—was not in issue and it might be subjected to close exam- 
ination if the question were later squarely presented. 


, 











Committee Reports 
COMMITTEE ON THE JUDICIARY 


The Judiciary elections of last fall brought no surprises. 
Seven vacancies were filled in courts allocated to this Committee: 
two in the Supreme Court, First Judicial District, two in the 
Surrogate’s Court, New York County, and three in the Court of 
General Sessions. In every instance the successful candidate was 
the nominee of the political party which for many years has had 
such a one-sided dominance in voting power in the First Judicial 
District. A similar imbalance, but weighted in favor of the 
opposite party, is said to prevail in one or more of the up-State 
Districts. Our Committee, which has no partisan bias, feels that 
the bar and the public need to be awakened to the influence 
of this situation in the election of judges. The dominant party 
starts with such a voting lead that it has no need to put up its 
best men. The minority party has trouble inducing its best men 
to enter a race which is lost before it begins. The result is that 
with a few noteworthy exceptions the voters are too often 
presented with a choice between mediocrities. 

Last fall our Committee found that two of the thirteen candi- 
dates were “Outstandingly Qualified,” ten “Qualified” and one 
“Not Qualified.” It was gratifying that the two found to be 
“Outstandingly Qualified” were elected, together with five 
others who were found “Qualified.” But we believe that the 
average standard of judicial candidates can and should be raised. 
This does not mean that the Association should try to nominate 
independent candidates of its own, except on those rare occasions 
when glaring mistakes of the party organizations leave no other 
alternative for a self-respecting bar. Believing that the best hope 
of general and lasting improvement lies in working with the 
political leaders, our Committee for some years has advanced no 
candidates of its own and has concentrated on an objective 


Editor’s Note: This report was submitted by the Chairman of the Committee on 
the Judiciary, Chauncey Belknap, to the Annual Meeting of the Association held 
on May 14, 1957. The resolutions proposed were approved by the meeting. 
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appraisal of the party nominees. But this means that we have 
no influence on the nominating process. Our action comes after 
the candidate has been publicly named and after the party 
organization is committed to his support. For many years we 
have been trying to induce the political leaders to submit the 
names of their potential candidates to the Committee for pre- 
liminary screening before the nomination bcomes an accom- 
plished fact. There is ground for encouragement in the present 
attitude of some of the leaders toward this proposal, which we 
believe holds the best promise for the gradual improvement in 
the qualifications of judiciary nominees. 

An important impetus toward this goal has been provided by 
the practice of Attorney General Brownell and Governors 
Dewey and Harriman in obtaining the advice of the organized 
bar on prospective judicial appointees. Recent instances of this 
practice have occurred in connection with the welcome an- 
nouncement of the nomination of the Hon. Leonard P. Moore, 
United States Attorney for the Eastern District of New York 
and a former member of this Committee, to fill a vacancy on 
the United States Court of Appeals for the Second Circuit, and 
in connection with two names submitted to our Committee as 
candidates for the vacancy on the United States District Court 
for the Eastern District of New York. Although no appointment 
to the latter post has been announced, our Committee found 
both of the proposed candidates “Qualified,” and it is to be 
hoped that this busy Court will not be left much longer without 
the services of a needed judge. At the request of Governor 
Harriman our Committee also passed in advance on the quali- 
fications of the Hon. Edward T. McCaffrey for appointment to 
the County Court of Bronx County, and on the qualifications 
of the Hon. George M. Carney for appointment to the Court of 
General Sessions. In both instances the Governor was advised 
that the proposed appointees were found “Qualified.” 

It has been customary at this time to review the records of 
elected judges whose terms are about to expire, so that in 
meritorious cases we might urge their reelection without a 
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political contest, upon the renomination of all parties. Pre- 
eminent in this group for the current year is the Hon. David 
W. Peck, Presiding Justice of the Appellate Division of the First 
Department since 1947. Justice Peck’s distinguished service in 
that capacity has brought added lustre to a great Court. As a 
jurist, as an administrator, and as a sponsor of court and pro- 
cedural reform, he is entitled to first rank. No accolade of this 
Association can add a cubit to his stature. Our tribute is rather 
an acknowledgment of our debt to him and a call, which we 
earnestly hope he will heed, for the continuance of his career 
in the post where he has given such preeminent public service. 
The Committee recommends the following resolutions for 
adoption by the Association: 


Wuereas, the Hon. David W. Peck is this year com- 
pleting a full term on the Supreme Court, First Judicial 
District, and for the last ten years has served with distinc- 
tion as Presiding Justice of the Appellate Division of the 
First Department; be it 


REso.LveD, that this Association hereby records its 
gratitude to Justice Peck for his outstanding public 
service, and urges all political parties to insure a continua- 
tion of that service by joining in his nomination for a 
further term as Justice of the Supreme Court, First 
Judicial District; and further 


RESOLVED, that the Governor be respectfully urged to 
redesignate Justice Peck as Presiding Justice of the 
Appellate Division of the First Department, which has 
gained so much from his past service in that capacity. 


The term for which the Hon. Charles D. Breitel was desig- 
nated as a Justice of the Appellate Division, First Department, 
expires on September 14, 1957. In view of the diligence and 
competence which have characterized Justice Breitel’s appellate 
service, for which he is particularly well qualified, the Com- 
mittee recommends the following resolution for adoption by 
the Association: 
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RESOLVED, that the Governor be respectfully requested 
to re-designate the Hon. Charles D. Breitel as a Justice of 
the Appellate Division, First Department, for an addi- 
tional term of five years. 


Justices Thomas A. Aurelio and Joseph A. Gavagan are also 
this year completing full terms on the Supreme Court, First 
Judicial District. A number of the members of the Association 
will remember the circumstances surrounding the nomination 
of Justice Aurelio fourteen years ago, circumstances which led 
this Association to declare that he was not qualified to hold the 
office of Justice of the Supreme Court and that his election 
should be vigorously opposed. It is certainly as true today as it 
was then that a political process under which a candidate for 
political office finds it desirable to accept political support of 
the underworld is one which should cause concern to every 
decent member of this community. Sharing in this concern, our 
Committee has made a searching inquiry into Justice Aurelio’s 
conduct on the bench. Our conclusion is that for these fourteen 
years of judicial service, when the circumstances to which we 
have alluded exposed him to particularly close scrutiny, his con- 
duct has been without criticism and has been marked by such 
a degree of competence, diligence and courtesy to lawyers and 
litigants that he has been designated by the Appellate Division 
to serve on the Appellate Term of the Supreme Court. In the 
light of this record our Committee believes we should follow 
in this case the established precedent of recommending that 
judges who have creditably served a full term be reelected 
without political contest. We therefore recommend the follow- 
ing resolution for adoption by the Association: 


RESOLVED, that this Association suggests the renomina- 
tion by all parties of Justice Thomas A. Aurelio, who this 
year will be completing a full term of meritorious service 
on the Supreme Court, First Judicial District. 


On the basis of his record, the Committee feels that Justice 
Gavagan also should have the nomination of all parties. Accord- 
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ingly, we recommend the following resolution for adoption by 
the Association: 


RESOLVED, that this Association suggests the renomina- 
tion by all parties of Justice Joseph A. Gavagan, who this 
year will be completing a full term of meritorious service 
on the Supreme Court, First Judicial District. 


This year the Hon. Frank S. Hogan will complete his fourth 
consecutive term as District Attorney of the County of New 
York. On each previous candidacy he has had the support of 
the Democratic, Republican and Liberal parties. His non- 
partisan devotion to the public interest in an office which is so 
vital to the administration of justice in this City has made him 
an outstanding public official. The Committee therefore recom- 
mends the following resolution for adoption by the Association: 


RESOLVED, that this Association commends the Hon. 
Frank S. Hogan for his notable public service during four 
terms as District Attorney of the County of New York, 
and urges his continued support in this office by all 
political parties. 

e@o 

As a postscript to this report the Chairman, whose term is 
now expiring, wishes to add a word of grateful acknowledgment 
for the cooperation he has received from the two distinguished 
Presidents of the Association, Mr. Klots and Mr. Loeb, under 
whom he has been privileged to serve, from the administrative 
staff of the Association and from the Committee members, past 
and present, who have carried the often heavy burden of Com- 
mittee work without complaint and have been uniformly 
patient and indulgent toward the Chairman’s deficiencies. 


CHAUNCEY BELKNAP, Chairman 


R. MORTON ADAMS ALLEN T. KLOTS 
JOHN F. BROSNAN H. H. NORDLINGER 
THOMAS F. DALY IRVING S. OLDS 
ARTHUR H. DEAN SAMUEL I. ROSENMAN 
SAMUEL S. DURYEE GEORGE B. TURNER 
HARRY A. GAIR STUART N. UPDIKE 


R. KEITH KANE LOUIS WALDMAN 
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COMMITTEE ON PROFESSIONAL ETHICS 
OPINION NO. 826 


Question: Our firm, which for purposes of this submission we will call 
“A, B,C, D& E” (A and B are deceased), has its main office in New York, 
and a smaller office in Washington, D.C., in charge of two partners. All 
the partners except one (whose name is not in the firm name) are members 
of the New York bar. On our letterhead the name of the one who is not 
a member of the New York bar is followed by an asterisk with a footnote 
stating: “Member of the D.C. Bar only.” 

We propose to take into our firm as members X and his younger 
partner Y, who are practicing law together (in X’s name) in another State. 
Both are members of the bar of that State, but have not been admitted 
to the bar of New York. We propose to maintain offices in both States and 
in the District of Columbia. The enlarged firm will be a general partner- 
ship, with a pooling of the income and expenses of all three offices. 

Our firm from time to time has matters to be handled in X’s State, with 
some of which X is acquainted, and which could more efficiently be 
handled in that State by a firm of our own than by other firms. Our partner 
C will be admitted on motion to the bar of that State (which does not 
require out-of-state attorneys, who have practiced a specified number of 
years, to become residents); and our firm will thereafter operate in that 
State under the name of “X, C & Y.” We are advised that the use of such 
a firm name in that State is permissible. 

X has frequent occasions to be in Washington. He has many contacts 
abroad as well as in different parts of the country, and some of the legal 
matters which may be derived from these contacts are expected to be 
handled in Washington. Up to this point our Washington office, with only 
occasional exceptions, has handled tax work exclusively, and we desire to 
enlarge it in order more efficiently to service our New York clients in their 
relations with federal agencies. X will be admitted on motion to the bar of 
the District of Columbia (which does not require residence as a pre- 
requisite); and our firm will operate in the District under the name “X, C, 
D & E.” The use of such a firm name in the District is permissible. 

Unless and until X is admitted to the New York bar, our firm name in 
New York will continue to be “A, B, C, D & E.” X’s name will be included 
in the list of partners on the New York letterhead, with an asterisk after 
his name and a footnote stating: “Member of the --———— and D.C. Bars 
only.” X has several clients in or near New York and in the past has 
conferred with them in the course of visits to New York; for his convenience 
our firm will provide him with a room in our office, but the legend 
“Member of the —-———— and D.C. Bars only” will appear either on the 
door of his room or on the door at the main entrance to the office; and 
as in the past he will avoid engaging in the practice of law in New York 
unless and until he is admitted. 
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The proposed letterhead of the firm’s New York office will contain at the 
top, in the usual bold type, the firm name “A, B, C, D & E,” and below it 
the New York address; to the left the names of the various partners, with 
the asterisks and footnote references described above; and to the right the 
following: “Washington, D.C. office,” below which will appear the name 
“X,C, D& E,” followed by the Washington street address; and underneath 
that, “—————— Office” (naming the city in the other State), below which 
will appear the name “X, C & Y,” followed by the street address. Similarly, 
the Washington office will refer on its letterhead to the firm names and 
addresses of the two other offices; and so will the office in the other State. 


Opinion: The Committee, by a divided vote, is of the opinion that the 
proposed arrangement is not improper but care should be taken to see that 
the partners of the firm who are not members of the New York bar do not 
hold themselves out as admitted to practice in New York and do not in 
fact attempt to practice law in New York. (See Canon 33, Opinions of 
Committee on Professional Ethics, Association of the Bar of the City of 
New York Nos. 684, 700, 721 and 628.) The Committee interprets Canon 33 
as sanctioning an interstate law partnership where, as in the present case, 
it will be a true integrated partnership in all respects and is formed to 
offer better legal service to existing clients of the members of the firm and 
is not merely a device to seek business in a series of other jurisdictions 
through the establishment of referral offices and by offering the fancied 
advantages of a network of law offices in other states. 

This opinion is restricted to the facts of this inquiry, the Committee 
feeling that under other circumstances some partnership arrangements 
between lawyers of different states with partnership offices in several 
jurisdictions might tend to dilute the fundamental professional and per- 
sonal relationships of the lawyers to their clients. 

It is outside the province of this Committee to pass on legal questions 
and, therefore, it gives no opinion on whether the proposed arrangements 
may violate the laws of this or other jurisdictions relating to the unauthor- 
ized practice of law. 


April 12, 1957 


OPINION NO. 827 


Question: Inquiry is made as to whether an attorney, actively engaged 
in the practice of law, may also own and conduct from his law office a 
process serving agency. 


Opinion: In the Committee’s opinion, it would not be professionally 
improper for the lawyer to carry on the business of a process serving agency 
from his law office so long as his status as a lawyer is not disclosed to 
persons on whom service of process is effected. While it is unlikely that 
such persons would think of retaining one who has served process upon 
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them, the lawyer-process server should not accept as a client one with whom 
he has become acquainted primarily as a result of his relationship as 
process server. It is not unprofessional for an attorney engaged in the 
practice of the law to carry on simultaneously a non-legal business, provided 
that business is not a cover for the solicitation, either directly or indirectly, 
of clients for his law practice. Process serving is not a legal service or one 
so inextricably concerned with legal matters as to prevent a lawyer from 
soliciting such business from other lawyers or the public at large. 


May 6, 1957 


OPINION NO. 828 


Question: A, an attorney, inquires whether it would be ethically proper 
for him to form a concern to engage in the business of adjusting, for dry 
cleaning establishments, claims made against them by their customers. 
Cleaning establishments would be able to call on A’s company to investigate 
and request proof from customers of their losses and then attempt to 
adjust the claims accordingly. The dry cleaners would make any payments 
called for by such adjustments. In the event that A’s concern could not 
adjust a claim it would advise the cleaning establishment involved that the 
claimant was contemplating suit, and would advise the cleaning establish- 
ment to retain its own attorney to defend such suit. 


Opinion: Some businesses such as the preparing of income tax returns 
(Opinion 819, Committee on Professional Ethics of The Association of the 
Bar, The Record, December, 1956 at page 523), the operation of a 
“corporate servicing business” (Opinion 582, Committee on Professional 
Ethics of The Association of the Bar, Opinions on Professional Ethics, page 
328) or acting as a “labor relations counselor” (Opinion 741, id. at page 
446) have been deemed so inextricably concerned with legal matters that 
when a lawyer engages in such activities he must conform to the standards 
imposed on the legal profession. 

In the Committee’s opinion it would not be professionally proper for 
the lawyer under the circumstances described to organize and carry on a 
claims adjusting business of the type contemplated if he were to solicit 
business or engage in other practices not permitted to a lawyer practicing 
law because the adjusting of claims is so much a part of the practice of 
the law that, when carried on by a lawyer, it will indeed become impossible 
for him to distinguish his conduct in such activities from his conduct as 
an attorney generally. 


May 6, 1957 
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